IN THE UNI TED STATES COURT OF APPEALS

FOR THE FI FTH Cl RCU T

No. 97-30582
Summary Cal endar

JESSE JEM SON,
Pl ai ntiff-Appel |l ee-Cross-Appel | ant,
V.

FALCON DRI LLI NG COVPANY, | NCORPORATED; FALRI G OFFSHORE,
| NCORPORATED,

Def endant s,
FALCON DRI LLI NG COVPANY, | NCORPORATED,

Def endant - Appel | ant - Cr oss- Appel | ee.

Appeals fromthe United States District Court
for the Western District of Louisiana
(96- CV-982)

March 27, 1998
Before KING H G3 NBOTHAM and DAVIS, G rcuit Judges.

PER CURI AM *
Jesse Jem son was injured while working on an oil rig
operated by Falcon Drilling Co., Inc. The district court found

both Jem son and Falcon Drilling Co. negligent and allocated the

Pursuant to 5TH QRcU T RULE 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5THQRaUT
RULE 47.5. 4.



damages for his injuries between the two of them The district
court also found that the oil rig was seaworthy. Falcon Drilling
Co. appeals the district court’s negligence finding, its
allocation of fault, and its calculation of fringe benefits.
Jem son cross-appeals the district court’s negligence finding,
its allocation of fault, and its finding of seaworthi ness. W
affirm
| . BACKGROUND
Plaintiff-appell ee-cross-appellant Jesse Jem son injured his

back while working as a roustabout for defendant-appell ant-cross-

appellee Falcon Drilling Co., Inc. (Falcon) on Falrig 77, an

of fshore oil drilling rig located in the GQulf of Mexico. His
crew was novi ng casing, large hollow pipe used in the drilling
operation, fromthe pipe rack to the drill floor. Each piece of

casing is designed to screw into another piece, end to end, to
make one | ong, continuous piece of pipe. The box end of the
casing has interior threading, and the pin end has exterior
threading. The threads on the casing are protected from danage
by thread protectors that screw into place.

Fal con’s standard practice is to | oosen the thread
protectors when the casing is placed in the pipe rack in order to
accurately neasure the |length of each piece of casing. The
thread protectors are then hand-tightened to allow themto be

renmoved by hand when noved to the drill floor. Jem son was



clinmbing on the stacked casing to renunber a piece of casing as
part of Falcon’s procedures. Wile clinbing onto the stacked
casing fromthe pin end, Jem son stepped on a | oose thread
protector, which spun, causing himto fall and injure his back.
In finding both Falcon and Jem son negligent, the district
court made the follow ng underlying findings of fact: The thread
protectors had been backed off to neasure the casing and then
hand-tightened to facilitate quick renoval later, follow ng
Fal con’ s chosen procedure. In order to facilitate its tallying
system Fal con specifically decided, after the thread protectors
had only been hand-tightened, to require that the pieces of
casi ng be renunbered, requiring a worker to clinb onto the
stacked casing. Knowi ng that thread protectors m ght be | oose,
Fal con determ ned that renunbering would be done with chalk in
the m ddl e of each piece of casing. Visual inspection cannot
determ ne whether a thread protector is | oose enough to spin when
st epped upon, and Jem son was aware that the thread protectors
were only hand-tightened and that they m ght be | oose enough to
spin. Jemson had to clinb onto the casing in order to do his
job. Falcon decided to use areas on the sides of the stacked
casing for storage, which made those sides unavailable to clinb
onto the casing, and clinbing the box end of the casing com ng
fromthe pin end requires one to wal k under a suspended | oad,
which is a greater known danger. The safest nmanner to clinb onto
the casing, given the configuration of the oil rig, was to clinb
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the pin end. 1In clinbing the pin end of the casing, it is
expected and foreseeable that one will have to step upon a thread
protector at some point. Falcon knew that its workers clinbed
the pin end of the casing and never told anyone not to clinb the
pin end or not to step upon a thread protector, nor were thread
protectors discussed at safety neetings. Jem son made no effort
to avoid thread protectors when clinbing onto the casing and did
not even | ook at them or check whether they were | oose. Jem son
had ni neteen years experience working as a roustabout on offshore
oil rigs and is a big man, standing six feet eight inches tall
and wei ghi ng around 320 pounds at the tine of the accident.

Jem son did not finish high school and cannot read or wite.

Fal con consi dered Jem son a good enpl oyee.

Jem son sued Fal con, and the clainms on appeal are for
negl i gence under the Jones Act, 46 U S.C. app. 8 688, and for
unseawort hi ness under general maritinme law. After a bench trial,
the district court found both Fal con and Jem son negligent. The
district court allocated 85%of the fault to Falcon and 15%to
Jem son. The district court calculated Jem son’s damages to be
$426, 543. 28, which it decreased by 15% for Jem son’s negligence
to reach a total judgnent of $362,561.79. Jemi son’s danages
i ncl uded $83, 153.20 for lost fringe benefits, which included

found--the benefit of free roomand board on the oil rig.?

! Ballentine's defines found as “[r]oom and board.”
BALLENTINE' S LAWDIicTionaRY 494 (Wl liam S. Anderson ed., 3d ed.
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Lastly, the district court concluded that the oil rig was
seawort hy because the | oose thread protector was an “isol at ed
i ncident” which did not make the oil rig unseaworthy. Both

Fal con and Jem son appeal.

1969); see al so WEBSTER S THI RD NEW | NTERNATI ONAL Di cTi onarY 897 (Philip
Babcock CGove ed., 1961) (defining found as “free food and | odgi ng
in addition to wages”).



1. STANDARD OF REVI EW
W review the district court's concl usions of | aw de novo

and its findings of fact for clear error. Joslyn Mg. Co. v.

Koppers Co., 40 F. 3d 750, 753 (5th Gr. 1994). “W nust affirm

the district court's findings unless we are left wth the firm
and definite conviction that a m stake has been made.” [d. at
761. In admralty, negligence and causation are questions of

fact. Johnson v. Ofshore Express, Inc., 845 F.2d 1347, 1352

(5th Gir. 1988).
[11. DI SCUSSI ON
The parties’ appeals boil down to the follow ng issues: did
the district court err in (1) finding Falcon negligent, (2)
finding Jem son negligent, (3) allocating fault between the
parties, (4) calculating found, and (5) finding seawort hi ness.
Each issue will be discussed in turn.

A. Fal con’ s Neqgl i gence

In Gautreaux v. Scurlock Marine, Inc., 107 F.3d 331 (5th

Cr. 1997) (en banc), this court has recently redefined the
negl i gence standard for both an enployer and a seaman under the
Jones Act, 46 U.S.C. app. 8 688. Gautreaux overruled our prior
case |l aw, which had placed “a greater-than-ordi nary standard of
care towards its enployees” upon enployers and had placed “only a
slight duty to |l ook after his own safety” upon a seanan. |d. at

338. Both an enployer and a seaman are subject to an ordinary



standard of care defined by the reasonabl e person under simlar
circunstances. |1d. at 338-39. Explicitly applying the Gautreaux
standard,? the district court found Fal con negligent.

In determ ning Fal con’s negligence, the district court found

that the practice of |oosening each and every thread
protector in order to get an exact neasurenent of the
casing and then choosing to have the thread protectors
put back in only hand-tight so as to facilitate quick
renmoval within the casing operation and yet having a
systemthat requires renunbering such that a man had to
clinmb back on top of the casing to renunber those

pi eces of casing and doing this in such a fashion that
the conpany was aware and in fact anticipated and
expected that its nmen would clinb up the pin end of the
casing to get to the top of the casing and as this
Court finds that the evidence shows that no one at

Fal con Drilling ever told M. Jem son not to clinb on
the pin end, and in fact they were aware he was doi ng
so, never reprimnded himbut rather saw himto be a
good hand, that the defendant failed in providing M.
Jem son a safe place to work and was negligent in the
manner that it allowed the job to be perforned and that
it chose to have the job be perforned;

Rel ying upon Schlichter v. Port Arthur Towi ng Co., 288 F.2d

801 (5th Gr. 1961), Falcon argues that the district court should
not have found it negligent because its practices were the
customary and accepted practices in the industry. The fact that
these practices were the accepted customin the industry was

before the district court, but as stated in Schlichter,

“conpliance with the custons and practices of an industry is not

2 Inits oral findings and conclusions, the district court
cited the panel decision in Gautreaux, but it clearly stated the
hol di ng on the proper standard fromthe en banc deci sion and
noted that the case was decided en banc, thus referencing the en
banc deci si on.



initself due care.” 1d. at 804. Here, unlike in Schlichter,

evi dence was presented and factual findings were nade that
Fal con’s practices, while possibly in conpliance with industry
custons and practices, did not constitute ordinary prudence under

the circunstances, which is the proper test. See MCornack v.

Noble Drilling Corp., 608 F.2d 169, 174 n.8 (5th Cr. 1979)

(appl yi ng the reasonabl e seaman standard). Additionally, Falcon
argues that the customary practice was ordi nary prudence here
because Jem son was experienced and anot her nethod of nunbering
woul d not be feasible because of the limted education of many of
its workers. The district court had these argunents before it
and considered themin considering the circunstances, but it
still found Fal con negligent.

Fal con al so argues that the district court should not have
considered the availability of alternative nethods in determ ning
whet her it was negligent. However, the available nethods to do
an activity are relevant to what is reasonabl e under the
ci rcunst ances, nmaking the district court’s consideration of the
al ternatives proper. Falcon never argues, below or on appeal,
that the alternative nethods are particularly burdensone or
unf easi bl e, maki ng their adoption unreasonabl e under the

ci rcunst ances. 3

3 Falcon did note that one wi tness described one
al ternative nethod as confusing, but the witness stated that he
did not know if using the original nunbering would work. He then
went on to say, “W always back-nunbered them So it woul d
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Fal con does not point to anything in the record or | egal
authority which would cause us to find that the court conmtted
clear error in finding Falcon negligent. Testinony was presented
that the nost expeditious, and sonetines only feasible, way to
clinb onto the casing is by the pin end; that thread protectors
were only hand-tight and could spin; that clinbing on the pin end
inevitably led to stepping upon a thread protector; and that
Fal con knew this and chose to use a procedure which required
workers to clinmb onto the casing. According to other testinony,
wor kers could avoid the thread protectors, but the district court

found that this testinony |acked credibility. See Orduna S. A V.

Zen-Noh Grain Corp., 913 F.2d 1149, 1154 (5th Cr. 1990) (“The

credibility determnation of witnesses . . . is peculiarly within
the province of the district court.”). Looking at the credible
evidence, the district court’s finding that Fal con was negli gent
does not constitute clear error.

B. Jem son’ s Negligence

In Gautreaux, we held that “[a] seaman . . . is obligated
under the Jones Act to act with ordinary prudence under the

circunstances. The circunstances of a seaman’s enpl oynent

probably be confusing, you know, to try to use the original
nunber.” This testinmony only suggests that the alternative

met hod woul d be nore confusing than renunbering and not that it
woul d be so confusing that the workers could not do it or that
wth famliarity any confusion would be alleviated. Change wll
al ways cause sone confusion. Additionally, the district court
expressly found that this witness's testinony |acked credibility.
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i nclude not only his reliance on his enployer to provide a safe
wor k environnent but also his own experience, training, or
education.” 107 F.3d at 339. Applying this standard, the
district court found Jem son negligent.

The district court based this negligence finding upon the
facts that Jem son was aware that the thread protectors can be
sufficiently | oose to spin when stepped upon and “that M.

Jem son did not attenpt to avoid the thread protectors, nor to
check the thread protectors, nor to deal with the thread
protectors in any fashion because he assuned they were tight.”

It found that a reasonabl e seaman woul d have exerci sed nore care,
especially considering that Jem son wei ghed 320 pounds and t hat
such wei ght m ght cause a thread protector to spin when stepped
upon.

Jem son argues that he was not negligent because he clinbed
onto the casing in the safest, and only, manner avail abl e--by
clinmbing the pin end of the casing. He does not challenge the
district court’s findings that he did not even attenpt to avoid
thread protectors or pay attention to themin clinbing the
casing. The district court’s finding of negligence is based upon
the fact that, although Jem son clinbed onto the casing fromthe
only feasible |location, he paid no heed whatsoever to the
possibility, of which he was aware, that sone thread protectors
were | oose enough to spin, a danger that the reasonabl e seaman
woul d have taken sonme precaution against. Based upon our review
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of the record, the district did not clearly err in finding
Jem son negligent.

C. Al |l ocation of Fault

The district court allocated 85% of the fault for Jem son’s
injuries to Falcon and 15%to Jem son. Jem son argues that the
allocation of fault was in error, claimng that he was not
negligent and that, even if he was negligent, the evidence does
not support assessing him15%of the fault. Falcon simlarly
argues that the allocation of fault was in error, claimng that
it was not negligent and that the evidence does not support
assessing it 85%of the fault. Additionally, Falcon argues that
it was incorrectly allocated 85% of the fault because the
district court held Jem son to a | ower standard of care than our
recent decision in Gautreaux requires.

Taking the | ast argunent first, Falcon argues that the
district court failed to find that Jem son had a duty to use the
safest nethod to performhis work. Noting that our prior case
law held that a seaman’s duty to protect hinself was slight and
did not include a duty to find the safest way to performhis

work, see, e.q., Spinks v. Chevron Gl Co., 507 F.2d 216, 223 &

n.11 (5th CGr. 1975), anended on other grounds by 546 F.2d 675

(5th Gr. 1977), Falcon argues that, as a result of Gautreaux
overruling Spinks and inposing a duty of ordinary care, “a seanman

has a duty to find the safest nethod to performhis work and nust
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utilize the known safe nethod if that is what a reasonabl e seanman
in like circunstances would do.” Based upon this argunent,

Fal con clains that the district court did not hold Jem son to
this safest nethod standard and therefore it made a | egal error
in assessing 85%of the fault against it.

The district court applied the standard of the reasonable
seaman under simlar circunstances. The availability of a known
safer nmethod or a discoverable safer nethod only goes to the
ci rcunst ances agai nst which we neasure the conduct of the
pl ainti ff under the reasonabl e seanan standard. Neither inposes
a greater duty upon a seaman. The district court found that
Jem son could have acted in a safer manner and, therefore, took
t hese rel evant circunstances into consideration in its decision.
Thus the district court conmtted no | egal error, which would
allow us to give |less than our usual deference to the district

court’s factual finding on the allocation of fault. See Johnson

V. Hospital Corp. of Am, 95 F. 3d 383, 395 (5th Gr. 1996)

(“[T]he ‘clearly erroneous’ standard of review does not insulate
factual findings prem sed upon an erroneous view of controlling
| egal principles.”).

As di scussed above, the district court’s findings of
negl i gence by Jem son and Fal con are supported by the record.
Li kewi se, the district court’s allocation of fault is supported
by the record. The district court found that Fal con’s negligence

pl ayed the major role in causing Jemson’s injury and stated, “It
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is not reasonable that the conpany should be able to create a
situation that is going to place its enployees at risk and then
say, ‘Take care of yourself,’” when there are alternative neans by
which it could be done.” In the district court’s view, Falcon's
control of the work environnment and its decision to use a system
that placed its workers at risk by requiring that they clinb onto
the casing to renunber each piece nade it nore at fault than

Jem son.

To support its argunent that it should not bear 85% of the
fault, Falcon points to testinony fromworkers that the pin end
of the casing could be safely clinbed if a worker was careful.
The district court’s findings support the fact that the pin end

of the casing could be successfully clinbed, but it found that

the hand-tight thread protectors could not be avoided and that
hand-tight thread protectors may spin when stepped upon. Because
Fal con’s decision to only hand-tighten thread protectors while
requiring workers to clinb onto the casing created the dangerous
situation which could injure a seanman even w thout his negligence
contributing to the accident, the district court allocated 85% of
the fault to Fal con.

Jem son argues that he perforned his duties in the safest
manner possi bl e under the circunstances and therefore should be
assessed |l ess than 15% of the fault, if any. This argunent is
basically a challenge to the district court’s finding that he was
negligent, and we reject it as we did above. The findings of
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fact are clear that Jem son failed to exercise due care and that
he did not clinb unto the casing in the safest manner possible
because he took no precautions agai nst the known danger, as a
reasonabl e seaman woul d have.

After a review of the record, we are not left with anything
resenbling a “firmand definite conviction that a m stake has
been made.” Johnson, 845 F.2d at 1352. Therefore, the district
court’s factual findings on the allocation of fault between
Fal con and Jem son are not clearly erroneous.

D. Cal cul ati on of Found

The district court’s judgnment included $83, 153. 20 for | ost
fringe benefits, “which enconpasses . . . the loss of neals while
on the rig.” The parties stipulated in open court that “the
estimated value of the food is $3,500.00” in relation to the |ost
fringe benefits. Falcon now argues that the district court’s
reliance upon this nunber was error because it represents the
cost to Falcon to provide neals and found should be cal cul ated
based upon the cost to the seaman to replace the | ost neals.

Fal con argues that it objected to the use of the $3500
anount in the follow ng exchange between Fal con’s counsel and the
district court:

MR HYMEL:* . . . | |ooked at the nunber

[ Jem son’s counsel] had for Falcon’s cost of food, and
t hat nunber accurately reflects Falcon’s cost of food.

4 Fal con’ s counsel
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THE COURT: Ckay. That does not help ne, however,
if in fact you intend to argue that it is a fringe
benefit and it should be calculated to the fringe
benefit package and therefore should be extended out to
give the value of his damages. |If you in fact want to
have that offset by the anobunt you argue it woul d have
cost himto have provided that for hinself onshore,
then I would need to know those figures; and | woul d
need that anmount cal cul ated and carried forward.
Matters not to ne. That’'s what | understand from your
argunent, if you could not convince ne that he
shouldn’t get it at all

MR, HYMEL: That’s ny point. |’ mnot saying
that’s the appropriate calculation. | still think it’s
the calculation that it cost him You said that you
weren't going to buy that, which is fine. The reason
didn't get the offset cal culati on was because we have
not determ ned the nmaintenance rate yet; and if we get
that nunber, I’msure we can call [either expert] and
have hi m plug that nunber in.

THE COURT: You are saying you are not going to
di spute plaintiff’s figures as to the costs that it
actually cost Falcon to provide M. Jem son his room
[ and] board on board the rig?

MR. HYMEL: That’'s correct.

THE COURT: \What happens with those figures
remai ns to be seen.

MR. HYMEL: Based on your decisions, correct.
Despite Falcon’s counsel’s suggestion in the above exchange that
the district court had already ruled, this exchange shows that
the district court had yet to rule upon the nethod to cal cul ate
found and that the issue was currently open. A review of the
record finds no ruling by the district court upon the nethod of

cal cul ating found.?®

5 According to docket entry no. 70, the district court
expressly deferred ruling upon Falcon’s “Mdtion in Limne”
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The very next day in trial, Falcon’s counsel responded,
“That’s correct” to the district court’s direct question: “I
think the parties have agreed that the estimated value of the
food is $3,500.00. Am| correct, gentlenen?” The affirmative
response by Falcon’s counsel to the district court’s inquiry
indicates that the parties, or at |east Falcon, were stipulating
to the “value of the food” w thout any reservation or
qualification. “It is well settled that stipulations of fact
fairly entered into are controlling and concl usive, and courts

are bound to enforce them” A Duda & Sons Coop. Ass’'n v. United

States, 504 F.2d 970, 975 (5th Cr. 1974). Falcon stipulated to
the value of food in relation to fringe benefits and cannot now
chal l enge this stipulation.?®
V. CONCLUSI ON
For the foregoing reasons, we AFFIRM the district court’s

j udgnent .

requesting the court to cal culate found based upon Jem son’s and
not Falcon’s cost. The district court had ruled that Falcon’s
costs were discoverable, but this order did not nmake any ruling
as to the nethod of cal cul ating found.

6 Having affirnmed the district court’s judgnent on the
i ssue of negligence, we need not reach the appeal of the
unseawor t hi ness cl aim
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