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PER CURI AM *

Parole O ficer Loren MElven and nenbers of the Louisiana
Parol e Board have filed an interlocutory appeal of the magistrate
judge’s denial of their notion to dism ss based on qualified and
absolute i munity. They contend that the nagi strate judge’s deni al
of their notion as duplicative of other pending notions in the
action, and the magistrate judge’'s refusal to rule on their

immunity defenses prior totrial, constitute an effective deni al of

Pursuant to 5TH QR R 47.5, the Court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR R
47.5. 4.



their imunity defenses and are forcing themto prepare for trial
wi t hout the benefit of those defenses.

O course, we nust exam ne the basis of our jurisdiction on
our own notion if necessary. See, e.g. Msley v. Cozby, 813 F.2d
659, 660 (5th Cr. 1987). “Adistrict court’s denial of a claimof
qualified immunity, to the extent that it turns on an i ssue of |aw,
is an appeal able ‘final decision” wthin the neaning of 28 U S. C
8§ 1291 notw t hst andi ng t he absence of a final judgnment.” Mtchel
v. Forsyth, 472 U.S. 511, 530 (1985). Along this line, the refusal
to rule until trial on a qualified inmunity claim is also an
appeal abl e final decision. See Helton v. Cenents, 787 F.2d 1016,
1017 (5th Gir. 1986).

The magi strate judge did not refuse to rule on the qualified
and absolute imunity clains, but instead, delayed ruling on the
pendi ng notions until the defendants had suppl enented the record
with additional docunents. |In fact, the nagistrate judge stated
that he anticipated ruling on the notions prior to trial, including
the defendants’ defenses of absolute and qualified imunity, and
that those defenses were preserved. The magi strate judge has
al ready granted absolute immunity to Loren McEl ven and the Parole
Board nenbers in their official capacitates.

The magi strate judge has al so expressly [imted the trial, for
which there is a setting, to the issue of WIlson's claim that

McEl ven threatened to have WIlson killed and acted upon those



threats by arranging to have an inmate fight W]Ison. The
magi strate judge denied MElven qualified imunity on this claim
due to a genuine issue of material fact. In this interlocutory
appeal, the defendants do not expressly challenge this denial of
qualified inmunity. Al t hough they contend that WIson did not
state a viable constitutional injury regarding MElven's nere
threats against WIson, the defendants do not <challenge the
magi strate judge’'s determ nation that there existed a material fact
issue as to whether MElven arranged to have an inmate assault
Wl son upon his return to prison. The nmagistrate judge did not set
for trial any of WIlson’s clains against the Parole Board nenbers
or Wlson's clains agai nst MElven of detainer and arrest.

The magistrate judge has not refused or failed to tinely
address the defendants’ absolute and qualified immunity clains.
Accordi ngly, the appeal of the denial of the notion to dismss as
duplicative is not an appeal abl e final decision over which we have
jurisdiction. See Edwards v. Cass County, Tex., 919 F.2d 273, 275
(5th Gr. 1990). Consequently, the appeal is DI SM SSED for | ack of
jurisdiction.

Wl son’s notions for appoi ntnent of counsel and to suppl enent

his brief on appeal are DEN ED

APPEAL DI SM SSED;, MOTI ONS DENI ED



