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Before DAVIS, EMLIO M GARZA, Circuit Judges, and POGUE, Judge’.
PER CURI AM **

A jury found Kenneth R Anderson, Sr., guilty of conspiracy,
arson, mail fraud, and witness tanpering. In accordance with the
Sent enci ng Gui del i nes and the recomendati ons of the presentencing
report (PSR), the district court sentenced Anderson to 97 nonths
i nprisonment and three years of supervised rel ease during which he

woul d pay, in nmonthly installnments, a $50,000 fine and over $38, 000

Judge of the U S. Court of International Trade, sitting by
desi gnati on.

" Pursuant to 5TH QR R 47.5, the Court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5THQR R 47.5. 4.



inrestitution. Anderson appeals his sentence, and we AFFI RM

Anderson chal l enges two aspects of his sentence. First, he
argues that the district court erred when it adopted the PSR s
recomendati on of a base offense | evel of 24 for the arson of fense.
See U S.S.G 8 2Kl.4(a)(1) &(2). Second, Anderson argues that the
district court erred in inmposing a $50,000 fine despite the fact
that his age, physical condition and financial situation
denonstrate an inability to pay the fine. Since Anderson concedes
that he failed to made either of these challenges in the district
court, we review only for plain error. See United States wv.
Aderholt, 87 F.3d 740, 744 (5'" Cir. 1996) (guideline application);
United States v. Landerman, 167 F.3d 895, 899-900 (5'" Gir.
1999)(fine). Even if we find that the district court erred, we can
reverse only if the error was plain, neaning obvious, and if the
error affected Anderson’s substantial rights. See Aderholt, 87
F.3d at 744. |If Anderson satisfies this demanding threshold, we
have discretion to correct the district court’s error if it
“seriously affects the fairness, integrity or public reputation of
judicial proceedings.” Id. (citing United States v. d ano, 507 U. S.
725, 736 , 113 S.C. 1770, 123 L.Ed. 2d 508 (1993)).

The Sentenci ng GQui delines provide that the base offense | evel
for arson shoul d be:

(1) 24, if the offense, (A) created a substantial risk of

death or serious bodily injury to any person other than a

participant in the offense, and that risk was created

know ngly; or (B) involved the destruction of a dwelling; [or]

(2) 20, if the offense, (A) created a substantial risk of



death or serious bodily injury to any person other than a
participant in the offense, (B) involved the destruction or
attenpted destruction of a structure other than a dwelling; or
(C) endangered a dwelling, or a structure other than a
dwel i ng.
US S G 8§ 2K1.4 (1996). Wile the PSR recommended a base of f ense
level of 24, it did not provide any rationale for adopting
subsection (1) over subsection (2), nor did it indicate that
subsection (2) was a possibility. Simlarly, as Anderson did not
chal | enge the base offense level in the district court, the court
adopt ed the recommendation of the PSR w t hout an expl anati on.
Since Anderson’s arson concerned his nightclub, “Bodacious
Country,” and not a “dwelling,” this classification was only
correct if Anderson commtted his offense knowing that he was
creating a substantial risk of death or serious bodily injury to
soneone other than a participant in the offense. Al t hough the
comentary to the Guidelines provides that creating a substanti al
ri sk of death or serious bodily injury includes creating that risk
tofire fighters, See id.. Comment (n.2), other circuits have held
that the risk to fire fighters under this provision nust include
sonething nore than sinply responding to a fire. United States v.
Johnson, 152 F.3d 553, 556s (6'" Cr. 1998); United States V.
Honeycutt, 8 F.3d 785, 787-88 (11" Cir. 1993). W have not defi ned
the term“knowingly” as it relates to arson, nor have we expl ai ned
the necessary level of risk to fire fighters that nust be present

for the application of coomentary note 2.

W need not address those issues in this case. I f Anderson



had objected to the use of the base offense | evel under U S. S. G 8§
2K1.4(1), the district court could have conducted a hearing and
made appropriate factual findings. Such findings may or may not
have been favorable to him The district court’s failure to make
specific findings on the risks fire fighters m ght have taken in
fighting the fire and Anderson’s know edge of such risks was not
due to its own error, but instead due to Anderson’s failure to
chal l enge the issue. In such circunstances, we al nost never find
plain error. United States v. Ruiz, 43 F.3d 985, 991 (5" Cir.
1995) .

Anderson’s ability to pay a fine and restitutionin 35 nonthly
installments of $2,524, considering his physical limtations,
financial situation and the PSR s failure to specifically recomend
the inposition of a fine, presents a close question. See, e.q.
United States v. Hodges, 110 F.2d 250, 251-252 (5th GCr. 1997).
However, the district court adopted the findings in the PSR
concl uded that Anderson would be able to pay a fine, and devel oped
a paynent plan designed around the limtations expressed in the
PSR. Moreover, the district court articul ated specific reasons for
its findings, i.e. that Anderson has a coll ege education and has
experience as a businessman. The district court’s concl usion finds
sone support in the record. As a consequence, Anderson has not
denonstrated that the district court’s conclusion was a plain or
obvi ous error. See A ano 507 U.S. at 730-736; United States v.

Calverley 37 F.3d 160, 162-164 (5th Cr. 1994)(en banc).



Accordingly, the district court’s judgnent is AFFI RVED.



