IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 97-31152
Summary Cal endar

RAYMOND ROCHON

Peti ti oner- Appel | ant,
vVer sus
BURL CAIN, Warden
Loui siana State Penitentiary,

Respondent - Appel | ee.

Appeal fromthe United States District Court
for the Western District of Loui siana
USDC No. 97-CVv-1481

June 4, 1999
Before JOLLY, SM TH, and WENER, C rcuit Judges.
PER CURI AM *

Raynond Rochon, Louisiana prisoner #93625, was convicted of
aggravat ed rape and sentenced to |ife inprisonnent on Decenber 7,
1979. On April 12, 1997, Rochon filed an application for wit of
habeas corpus by a person in state custody under 28 U S.C. § 2254
inthe Mddle District of Louisiana. The district court dism ssed
t he application as successive because Rochon had not recei ved | eave
of this court to file a successive application.

Thi s court has consi dered whet her an applicant was require to
obtain permssion to file a second habeas application after his

first application was dism ssed for failure to exhaust state habeas

"Pursuant to 5th Cr. R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5th Gr. R 47.5.4.



remedi es. In Re: Gasery, 116 F.3d 1051, 1052 (5th Cr. 1997)

This court concluded that a habeas application refiled after a
di sm ssal for failure to exhaust was not a “second or successive”
application within the neaning of 8 2244(b). 1d. at 1051-52.

In this case, the district court noted that Rochon had filed
numer ous habeas applications and civil rights actions that were in
fact habeas clains. The district court stated that at | east one of

those, Rochon v. Blackburn, No. 6:83-1685, was denied on the

merits, but stated that it had been dism ssed w thout prejudice.
The district court did not include in the record of this appea
pl eadings fromthe case on which it was relying. By definition, a
case that is dism ssed without prejudice to another action raising
the sane issues cannot be an adjudication on the nerits. The
record is therefore insufficient for this court to determne
whet her the district court erred in finding that this subsequent
habeas application is successive. Accordi ngly, we VACATE the
di sm ssal and REMAND Rochon’s application to the district court for
addi tional proceedings. Rochon’s outstanding notions are DEN ED

VACATED and REMANDED; MOTI ONS DEN ED



