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Case No. 97-31291

VOYD B BURGER
Plaintiff - Appellee

V.
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Def endants - Appell ants

Appeals fromthe United States District Court for the
Eastern District of Louisiana, New Ol eans
(97-CV-2085-T)

January 27, 1999
Bef ore KING BARKSDALE, and STEWART, Circuit Judges.
PER CURI AM *

Plaintiff-appellant Voyd Burger appeals the district court
order dism ssing his conplaint on comty grounds under the first-
to-file rule. Anmerican Maritime Oficers Union also appeals,
arguing that the district court applied the incorrect standard in
denying its nmotion for sanctions under Federal Rule of Cvil
Procedure 11. W affirmin part and reverse in part.

|. FACTS AND PROCEDURAL HI STORY
Voyd Burger, a Florida resident, filed suit in July 1997 in

the Eastern District of Louisiana against Anmerican Mritine

"Pursuant to 5THCGR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.



O ficers Union (AMD), Avondal e Shipyard, Inc. (Avondal e), and Bay
Ship Managenent, I nc. (BSM , alleging violations of the
Racket eering I nfluenced and Corrupt Organizations Act (RICO, the
Age Discrimnation in Enploynent Act (ADEA), and other federal
I aws.

Burger had filed a nearly identical conplaint in the Northern
District of Florida on February 20, 1996. In that suit, brought
agai nst AMO, Avondale, BSM and other parties, Burger alleged
violations of various state and federal statutes, including RI CO
and ADEA. On July 31, 1996, the Florida district court dism ssed
the clainms against BSM and Avondale for |ack of persona
jurisdiction, and granted summary judgnent to AMO on Burger’s ADEA
claim On April 24, 1997, the Florida district court dism ssed all
ot her clains against AMO under Federal Rule of G vil Procedure
41(b). On May 29, 1997, Burger appealed these dismssals to the
Court of Appeals for the Eleventh Crcuit. On August 20, 1998, the
Eleventh Circuit affirnmed, determning that the Florida district
court | acked personal jurisdiction over the clains agai nst BSM and
Avondal e, and that the district court did not err in granting
summary judgnment to AMO on the ADEA claim and in dismssing the
rest of the clains agai nst AMO pursuant to Rule 41(b).

In late Septenber and early October 1997, the Louisiana
district court dismssed with prejudice all clains against AMO
Avondal e, and BSM The court found that the conplaints filed in
the Florida and the Louisiana litigation were al nost identical, and

that Burger had filed in Florida before filing in Louisiana. The



district court, citing the principles of comty and sound j udi ci al
adm nistration, followed the first-to-file rule and di sm ssed the
clains to avoid duplicative litigationin tw federal courts.! The
district court judge also denied AMOs notion to inpose Rule 11
sanctions on Burger. Burger tinely appealed the district court’s
dismssal of his clains, and AMO tinely appealed the district
court’s denial of Rule 11 sanctions.
1. DI SCUSSI ON
A. The First-To-File Rule

Under the first-to-file rule, a district court may dism ss,
stay, or transfer an action where the issues presented can be
resolved in an earlier-filed action pending in another federal

court. See West @ulf Maritine Ass’'n v. | LA Deep Sea Local 24, 751

F.2d 721, 729 (5th Cr. 1985). The rule is grounded in principles

of comty and sound judicial admnistration. See Save Power Ltd.

v. Syntek Fin. Corp., 121 F.3d 947, 950 (5th Cr. 1997); Wst Gl f

Maritine Ass'n, 751 F.2d at 729. “The concern manifestly is to

avoid the waste of duplication, to avoid rulings which may trench
upon the authority of sister courts, and to avoid pieceneal
resolution of issues that call for a uniformresult.” Wst Qlf

Maritine Ass’'n, 751 F.2d at 729. Although this circuit has thus

far only applied the first-to-file rule when simlar actions are

! Qbviously, the district court did not know that the
Eleventh Crcuit would later affirmthe Florida district court’s
decision. In determ ning whether the district court abused its
discretion in applying the first-to-file rule, we nust look to
the facts known to the district court at the tinme of its order.
See Dillard v. Merrill Lynch, Pierce, Fenner & Smth, Inc., 961
F.2d 1148, 1160 (5th Gr. 1992).

4



pending in two federal district courts and where simlar actions

are pending in the sane federal district, see Dllard v. Merril

Lynch, Pierce, Fenner & Smth, Inc., 961 F.2d 1148, 1161 n.28 (5th

Cr. 1992), the sanme policy concerns for avoiding duplicative
litigation and comty exist when a simlar matter is pending in a
federal district court and a federal court of appeals in a

different circuit. See National Fanmily Planning & Reprod. Health

Ass’'n v. Sullivan, No. 92-2177, 1992 W. 345629, at *2-*3 (D.D.C

Cct. 5, 1992) (declining to exercise jurisdiction when duplicative

litigation was ongoing in federal court of appeals); cf. Dllard,

961 F.2d at 1161 n.28 (noting that the first-to-file rule applies
in contexts where stay or dism ssal of case substantially simlar
tolitigation in another court would avoid duplicative litigation).
We review a district court’s decision to decline jurisdiction over
a case before it based on the first-to-file rule for abuse of

di scretion. See Sutter Corp. v. P & P lndus., Inc. 125 F. 3d 914,

920 (5th Cir. 1997); Dillard, 961 F.2d at 1160-61

The district court in this case did not abuse its discretion
inapplying the first-to-filerule. Thelitigationinthe district
court and the litigation in the Florida district court were nearly
i dentical --both concerned AMO, BSM and Avondal e, and both rai sed
substantially simlar clains. Burger does not dispute that the
Florida litigation was comenced first or that the two cases raise
substantially the sane issues. Under these circunstances, the
district court’s application of the first-to-file rule to avoid

duplicative litigation was not an abuse of discretion. See Save



Power Ltd., 121 F. 3d at 950-51 (applying the first-to-filerule to
simultaneous litigation involving issues wth “substantia

overlap”); Mann Mg., Inc. v. Hortex, Inc., 439 F.2d 403, 408 n.6

(5th Gr. 1971) (“[Rlegardl ess of whether or not the suits here are
identical, if they overlap on the substantive issues, the cases
would be required to be consolidated in . . . the jurisdiction
first seized of the issues.”).

It was therefore wwthin the district court’s broad discretion
to decline jurisdiction over Burger’s clainms, and to defer to the
first-filed court in order to avoid unnecessary litigation and the
risk of an inconsistent result. However, we find that the district
court abused its discretion in dismssing the clains agai nst BSM
and Avondal e with prejudice rather than staying the proceedi ngs or
dismssing the clains wthout prejudice. The Florida district
court dismssed the clains against BSM and Avondale for |ack of
personal jurisdiction, and did not consider the nerits of Burger’s
clains against them When the jurisdiction of the first-filed
court to hear the dispute is wuncertain, it is an abuse of
discretion to dismss the clains in the second-filed court wth
prejudice, as it creates the risk that the nerits of the clains

coul d never be addressed. See Alltrade, Inc. v. Uniweld Prods.

Inc., 946 F.2d 622, 628-29 (9th Gr. 1991) (determ ning that
district court did not abuse its discretion in applying the first-
to-file rule, but reversing the district court’s dism ssal of the
clains in the second-filed court in favor of a stay); Asset

Al location & Mgt. Co. v. Western Enployers Ins. Co., 892 F. 2d 566,




571 (7th Cr. 1990) (vacating order mandating di sm ssal of second-
filed claim with prejudice in favor of a stay); 17 Linda S
Mul linex & Georgene M Vairo, Moore’s  Federal Practice
f 111.213[1][o] (3d ed. 1998) (“If the first-filed action is
vul nerabl e to dism ssal on jurisdictional or statute of limtations
grounds, the court in the second-filed action should stay it or

transfer it, rather than outright dismss it.”); see also D llard,

961 F.2d at 1161 (stating that while district court did not abuse
its discretion in applying the first-to-file rule, district court
did abuse its discretion in dismssing second-filed claim with
prejudice, where first-filed case would have no res judicata or
col l ateral estoppel effect on the second-filed case).

The district court should have either granted a stay or
di sm ssed the clains against BSM and Avondal e w t hout prejudice.
In that way, if the Eleventh Circuit had reversed the Florida
district court’s jurisdictionruling, the district court coul d have
dismssed with prejudice, and, if, as actually happened, the
Eleventh Circuit affirnmed the jurisdiction ruling, the district
court could have lifted the stay or entertained a new action
brought by Burger and proceed to evaluate the clains on the nerits,
assumng it coul d exercise personal jurisdiction over the parties.
The district court did not abuse its discretion in dismssing the
clains against AMO with prejudice, however, as there was no
question that the Florida district court had personal jurisdiction
over AMO. There was therefore no risk that the district court’s

di sm ssal could preclude any court from hearing Burger’s clains



agai nst AMO.
B. Rule 11 Sanctions
The district court denied AMOs notion to inpose Rule 11
sanctions against Burger, relying on the fact that Burger had
proceeded pro se. AMO appeals, contending that the district court
i nproperly considered Burger’s pro se status in deciding whether to
i npose Rule 11 sanctions. W review a district court’s decision

not to inpose Rule 11 sanctions for an abuse of discretion. See

Houge v. Royse Cty, 939 F.2d 1249, 1256 (5th CGr. 1991). A
district court necessarily abuses its discretion if it bases its

Rule 11 ruling on an erroneous view of the law See Elliott v.

Tilton, 64 F.3d 213, 215 (5th GCr. 1995).
In Thonmas v. Capital Sec. Servs. Inc., 836 F.2d 866, 875 (5th

Cir. 1988), this court, sitting en banc, |isted several factors
that a district court could take into account in determ ning
whet her a litigant has conplied with Rule 11. Anong those factors

is “the pro se status of a litigant.” 1d.; see Smith v. Qur Lady

of the Lake Hosp. Inc., 960 F.2d 439, 444 (5th G r. 1992) (stating

that a district court can properly consider the pro se status of
litigant). 1In addition, the Advisory Conmttee Notes to the 1983
Amendnents to Rule 11 state that “[a]lthough the [Rul e 11] standard
is the sanme for unrepresented parties, who are obliged thensel ves
to sign the pleadings, the court has sufficient discretion to take
account of the special circunstances that often arise in pro se
situations.” Fed. R Cv. P. 11 advisory conmttee notes (citing

Hai nes v. Kerner, 404 U.S. 519 (1972)). W therefore find that the




district court did not abuse its discretionin considering Burger’s
pro se status and in declining to inpose Rule 11 sancti ons.
[11. CONCLUSI ON

For the foregoing reasons, we AFFIRM the district court’s
dism ssal of the clains against AMO, REVERSE the dism ssal of
cl ai ns agai nst BSMand Avondal e, AFFI RMthe district court’s deni al
of AMOs notion for Rule 11 sanctions agai nst Burger, and REMAND
for further proceedings consistent with this opinion. W DENY AS
MOOT AMO s notion to file record excerpts in excess of the page

limtation.



