IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 97-40001

UNI TED STATES OF AMERI CA,
Plaintiff - Appellee,
V.
NATHAN MORRELL ROCERS,

Def endant - Appel | ant

Appeal fromthe United States District Court
for the Eastern District of Texas
(1:96- CR-43)

March 5, 1998
Bef ore KING BARKSDALE, and PARKER, Circuit Judges.

PER CURI AM *

Def endant - Appel | ant Nat han Morrell Rogers appeals his
conviction of five counts of possession of cocaine base with
intent to distribute. W affirmthe district court’s judgnent of
convi ction and sentence.

Rogers first argues that the evidence presented at trial was
insufficient to support his conviction. Wen reviewing a jury

verdict to determ ne whether the evidence was sufficient to
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support the conviction, we view the evidence and the inferences
to be drawn therefromin the |ight nost favorable to the verdict,
and we determ ne whether a rational trier of fact could have

found all the elenents beyond a reasonable doubt. United States

v. Gonzales, 79 F.3d 413, 423 (5th Cr.), cert. denied, 117 S

Ct. 183 (1996). Having reviewed the record, we conclude that the
evi dence presented at trial was sufficient to support Rogers’s
convi ction.

Rogers next contends that the district court abused its
discretion in admtting the testinony of Ronald Fuselier, who
testified that Rogers sent himto Houston to buy drugs on seven
or eight occasions. Rogers contends that Fuselier’s testinony
shoul d not have been admtted because it was not relevant to any
i ssue other than his character; he therefore argues that the
testi nony was i nadm ssi bl e under Federal Rule of Evidence 404.
The governnent responds that the testinony was rel evant to prove
that Rogers was involved in the distribution of cocai ne base and
that he had the required know edge and intent to distribute
drugs.

We review a district court’s decision to admt extrinsic

evi dence for abuse of discretion. United States v. Col eman, 78

F.3d 154, 156 (5th Cir.), cert. denied, 117 S. C. 230 (1996).

Under this standard, we accord substantial deference to a
district court’s infornmed judgnent regardi ng the bal anci ng
determ nation required by Rule 404(b), and “[wje wll reverse
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only after a clear show ng of prejudicial abuse of discretion.”

United States v. Mwye, 951 F. 2d 59, 62 (5th Cr. 1992). In order

to be adm ssible under Rule 404(b), extrinsic evidence nust
satisfy the followng two-part test: (1) the evidence nust be
“relevant to an issue other than the defendant’s character” and
(2) the evidence “nmust possess probative value that is not
substantially outweighed by its undue prejudice and nust neet the

other requirenents of rule 403.” United States v. Beechum 582

F.2d 898, 911 (5th Gr. 1978). This court has approved of the
adm ssion of extrinsic evidence when offered to prove know edge

and i ntent. See, e.qg., United States v. WIllians, 900 F.2d 823,

826-27 (5th G r. 1990) (holding that evidence that a defendant
who was charged with transporting cocai ne through the mail had
made nineteen other simlar mailings was adm ssi bl e under Rule
404(b) to show know edge and intent). In this case, the district
court admtted Fuselier’s testinony for the limted purpose of
proving (1) Rogers’s intent to possess and distribute cocaine
base and (2) his know edge of any common schene or plan, and the
court gave the jury an instruction that clearly delineated the
limted purposes for which the testinony was admtted. Having
considered the testinony in the record and the argunents
presented in the briefs on appeal, we do not think that the
district court abused its discretion in admtting Fuselier’s
testinony for the limted purpose of establishing know edge and

i ntent.



Finally, Rogers argues that the district court erred in
hol di ng hi mresponsi ble for 82.26 grans of cocai ne base
di scovered in Fuselier’s car during a traffic stop. This court
reviews a district court’s factual findings made for sentencing

purposes for clear error. United States v. Mdison, 990 F. 2d

178, 182 (5th GCr. 1993). W reviewthe district court’s |ega
interpretation of the Sentencing Guidelines de novo. |d.
Section 1Bl1.3(a)(2) of the Sentencing Cuidelines provides
that “all acts and omssions . . . that were part of the sane
course of conduct or common schene or plan as the offense of
conviction” may be used in the determ nation of the applicable
sentencing range. U. S. SENTENCING GUI DELINES MANUAL 8§ 1Bl. 3(a)(2)
(1995). Relying on the Presentence Investigation Report’s (PSR
determnation that it belonged to Rogers, the district court
determ ned that the cocai ne base found in Fuselier’s car
constituted such “relevant conduct.” “Particularly in drug
cases, this circuit has broadly defined what constitutes ‘the
sane course of conduct’ or ‘comon schene or plan.”” United

States v. Bryant, 991 F.2d 171, 177 (5th GCr. 1993).

Rogers contends that Fuselier’s trial testinony, on which
the PSR relied, did not have the “sufficient indicia of
reliability to support its probable accuracy” that 8 6Al.3 of the
Sentenci ng Guidelines requires of any information considered in
sentenci ng determ nations. See U S. SENTENCI NG GU DELI NES IVANUAL
8 6A1.3 (1995). “A [PSR] generally bears sufficient indicia of
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reliability to be considered as evidence by the district court in

resol ving disputed facts.” United States v. Valencia, 44 F.3d

269, 274 (5th Gr. 1995). Wen a defendant objects to the
consi deration of conduct contained in the PSR, he bears the
burden of proving that the information is “materially untrue,

i naccurate or unreliable.” United States v. Anqulo, 927 F.2d

202, 205 (5th Gr. 1991). Oher than cross-examning him Rogers
presented no evidence to refute Fuselier’s testinony that the
cocai ne base bel onged to Rogers. Thus, we cannot say that the
district court clearly erred in finding Fuselier’s testinony
regardi ng the 82.26 grans of cocaine base to be credible.

For the foregoing reasons, we AFFIRM the judgnent of the

district court.



