IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 97-40111

W LLI AM DUNCAN; BRI AN D SUTCLI FFE
Pl ai ntiffs-Appellees

ver sus

HOUSE OF BOATS | NCORPORATED
Def endant - Appel | ant.

Appeal fromthe United States District Court
For the Southern District of Texas
(G 95-CVv-481)

April 16, 1998

Before WSDOM H GE NBOTHAM and JONES, Circuit Judges.
PER CURI AM *

This is an appeal froma bench trial of clainms for damages to
a fishing vessel suffered when it was hauled for repairs. e
AFFIRM in part and REVERSE in part.

WIlliam Duncan, the co-owner, delivered Enpty Pockets, his
charter fishing vessel, to the House of Boats boatyard to |ocate
and repair a |eak. He signed work authorization forns for the

wooden hull, forty-eight foot vessel and left. The follow ng

Pursuant to 5THGOR R 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.



nmorni ng the under structure of Enpty Pockets col | apsed as the keel
took its weight in the bl ocking process.

Duncan | ater sued asserting clains of fraud, negligence and
breach of contract. The fraud claimrests on Duncan’s assertion
that the owner of the boatyard prom sed that he woul d take care of
the problemif Duncan would not file a claimwith the insurer of
t he House of Boats and that defendant did not intend to honor the
prom se when it was nmade. Duncan al so asserted that the defendant
had breached its witten work authorization agreenent, was
negligent in handling the vessel thus danmagi ng the boat, and was
negligent in securing it in storage, allowng it to be stripped of
val uabl e equi pnent.

The district court found fraud, negligence and breach of
contract and awarded Duncan $37,000 i n actual damages for the |oss
of the vessel, $13,000 for equipnment stripped from the boat,
$36, 000 in punitive damages and $14,800 in attorneys’ fees. The
judgnent and the confusing assertion of nultiple theories of
recovery offer an array of difficult legal issues, including the
interplay of tort and contract, and the applicability of the
statute of frauds for a purchase of goods inhering in the clained
representations followng the damage to the boat in the bl ocking
operation. W need not enter this swanp, given our view of the
case.

Whet her Enpty Pockets was old, in failing health and net its
natural demse or was healthy, but mshandled, was sharply
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di sputed. W are persuaded that there is sufficient evidence to
support the findings of ordinary negligence or a breach of the
witten work order, but no nore, and the actual damages and
attorneys’ fees awarded are properly sustai ned on these findi ngs of
negl i gence.

The record wll not, however, support an award of punitive
damages on the facts of this case. There is no relevant evidence
of reckl ess or want on behavi or or that any prom se was deceitful or
a cause of the damage.

The award of punitive damages i s reversed, and the judgnent is
affirmed in all other respects.

AFFI RVED in part and REVERSED in part.



