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PER CURI AM *

Robert Bruce Parton appeals the dism ssal of his petition for
a wit of habeas corpus under 28 U.S.C. § 2241. The district court
dism ssed Parton’s petition without prejudice to allow him to
exhaust his adm nistrative renedies. W affirm

I
Wi | e executing a search warrant, police officers seized drugs

and drug manufacturing paraphernalia from Parton’s hone. In

Pursuant to 5TH CIR. R 47.5, the court has determ ned that this
opi ni on should not be published and is not precedent except under the linmted
circunstances set forth in 5TH QR R 47.5. 4.



addition, police discovered a sem-automatic pistol on top of a
television in the room where Parton was found. Parton pl eaded
guilty tointerstate travel in aid of racketeering in violation of
18 U.S.C. 8 1952 and to using and carrying a firearmduring a drug
trafficking crime in violation of 18 U S.C. 8§ 924(c)(1). He was
sentenced to a termof thirty nonths’ inprisonnent on the section
1952 count and to a consecutive termof sixty nonths’ inprisonnment
on the section 924(c) count.

Wi | e i ncarcerated, Parton conpl eted a 500- hour conprehensive
drug treatnent program He then contacted Carl Gaconco, the head
of the prison’s residential drug abuse program and requested that
he be considered for a reduction in his sentence pursuant to 18
US C 8§ 3621(e)(2)(B). Section 3621(e)(2)(B) provides that the
Bureau of Prisons (“BOP”) may reduce, by up to one year, the
sentence of a prisoner who has been “convicted of a nonviol ent
offense” if the prisoner has successfully conpleted an approved
drug education program

The statute does not define the phrase “nonviol ent offense.”
However, 28 C.F.R § 550.8 states that the sentence reduction in
section 3621 is wunavailable to an inmate whose “offense is
determned to be a crinme of violence as defined in 18 U S. C
8§ 924(c)(3).” Section 924(c)(3) defines a crime of violence as

an offense that is a felony and (A) has as an
el emrent the use, attenpted use, or threatened
use of physical force against the person or
property of another, or (B) that by its
nature, involves a substantial risk that
physi cal force against the person or property
of another my be wused in the course of

commtting the offense.
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The BOP pronulgated Program Statenent 5162.02 to guide case
managers in the application of section 3621(e)(2)(B) to specific
cases. Section 7 of the statenent sets forth crimnal offenses

that are “crinmes of violence in all cases,” listing themby statute
and providing a brief parenthetical description. |f the prisoner’s
of fense matches one of the offenses listed, then the BOP wl
automatically categorize it as a crinme of violence wi thout further
i nquiry. One of these inherently violent offenses is |isted as
“Title 18 of the United States Code . . . 8 924(c) (firearns used
in violent or drug trafficking crines).” Section 10 of the sane
program st at enent, however, provides that offenses under 18 U S. C
8§ 924, described as “penalties for firearns violations,” are
of fenses “that nmay be viol ent depending on a variety of factors.”!?
Gaconco deened Parton ineligible for early rel ease
consi derati on because Parton’s conviction was classified as a crine
of violence in all cases under section 7 of the program statenent.
Pursuant to admnistrative policy, Parton made an inform
resolution attenpt, repeating his request and arguing that section
10 of the program statenent directed case nmanagers to carefully
exam ne the particular facts of his section 924(c) conviction.

Parton included copies of transcripts fromhis original trial in

which the trial judge specifically concluded that Parton’s

! Congress crimnalized two, distinct types of conduct under section
924(c)(1l): use of a firearmand carrying a firearmduring and in relation to a
drug trafficking offense. See Bailey v. United States, _ US _ , 116 S. C.

501, 133 L. Ed. 2d 472 (1995). Section 7 of the program statenent references
only the “use” prong in the parenthetical description
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particul ar section 924(c) conviction was not a crinme of violence.
The BOP agai n deni ed Parton relief because he had been convi ct ed of
“use and carried [sic] a firearmduring a drug trafficking crine”
under section 924(c) and that, *“according to the operation
menorandum” he was ineligible for the early release program
Parton appealed to the warden and then to the BOP' s regional and
nati onal counsels, who denied Parton’s request for early rel ease on
t he sane ground.

Parton then petitioned for a wit of habeas corpus in district
court, challenging the BOP s interpretation of “nonvi ol ent of fense”
in section 3621(e)(2)(B). The district court, while finding
Parton’s argunent for relief “conpelling,” nonetheless dismssed
his petition wthout prejudice to enable Parton to exhaust his

adm nistrative renedies with respect to the distinction between the

use” and “carry” prongs in section 924(c). Parton tinely
appeal ed.
I

Parton argues on appeal that he has already exhausted his
adm ni strative renedi es and that additional reviewwould be futile
since the BOP nechanically applies section 7 of the program
statenent to exclude all section 924(c) (1) offenses regardl ess of
the specific facts of the case. A prisoner challenging a decision
of the BOP nust exhaust his adm nistrative renedi es before seeking
habeas relief in federal court under 28 U S. C. § 2241. Ful I er v.
Rich, 11 F.3d 61, 62 (5th Cr. 1994). “‘“Exceptions to the

exhaustion requirenment are appropriate where the available
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admnistrative renedies either are unavailable or wholly
i nappropriate to the relief sought, or where attenpt to exhaust
such renedies would itself be a patently futile course of action.’”
Id. (quoting Hessbrook v. Lennon, 777 F.2d 999, 1003 (5th Gr.
1985)). Exceptions to the exhaustion requirenent are reserved for
extraordinary circunstances, and Parton has the burden of
denonstrating the futility of further review |d. W reviewthe
district court’s dismssal of Parton’s petition for abuse of
di scretion. Id.

Al t hough the record establishes that Parton sought relief at
every possible level of appeal within the BOP, the district court
nonet hel ess di sm ssed Parton’s petition in order to allow himto
exhaust his renedies with respect to the distinction between “use”
and “carry” under section 924(c)(1) in light of the intervening
Suprene Court decision in Bailey v. United States, = US |
116 S. C. 501, 133 L. Ed. 2d 472 (1995). The district court noted
that section 7 of the programstatenent, listing offenses that are
violent in all cases, refers only to offenses involving the “use”
of a firearmduring a drug trafficking offense, wthout reference
to the “carry” prong of the statute. Parton pleaded guilty to an
i ndi ctment charging himw th both using and carrying a firearmin
violation of section 924(c)(1). After the BOP denied Parton’s
request for early rel ease, however, the Suprene Court significantly
narrowed the applicability of the “use” prong of 8§ 924(c). I d.,
116 S. C. at 508. The Court held that to denonstrate “use,” the

governnent nust show that the defendant actively enployed the
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firearmduring and in relation to the drug trafficking offense.
Active enploynment “includes brandishing, displaying, bartering,
striking with, and nost obviously, firing or attenpting to fire, a
firearm” but not nere possession or proximty to drugs or drug
proceeds. |d.

Because of this “active enploynent” requirenent in Bailey, a
convi ction under the “use” prong certainly satisfies the definition
in section 924(c)(3)(A) of “crinme of violence” because an el enent
of the offense is “the use, attenpted use, or threatened use of
physical force against the person or property of another.”
Therefore, it is not unreasonable for the BOP to conclude that a
prisoner convicted wunder the “use” prong is automatically
ineligible for release under section 3621(e)(2)(B).2 Sesler v.
Pitzer, 110 F. 3d 569, 571 (8th Gr.), petition for cert. filed,
USLW __ (US Jul. 7, 1997) (No. 97-5126). Moreover, the BOP

may properly deny inmates eligibility for early release on the

2 Because Congress was silent concerning the proper definition of
“nonvi ol ent of fense,” the BOP, as the agency charged with administering the early
rel ease program has broad discretion to adopt any reasonable interpretation of
the term Chevron U S. A Inc. v. Natural Resources Defense Council, Inc., 467
U S. 837, 843, 844, 104 S. Ct. 2778, 2782, 81 L. Ed. 2d 694 (1984) (“If Congress
has explicitly left a gap for the agency to fill, there is an express del egati on
of authority to the agency to elucidate a specific provision of the statute by
regulation. . . . [A] court may not substitute Its own construction of a
statutory provision for a reasonable interpretation nade by the adm nistrator
of an agency.”). O course, interpretations found only i n BOP programstatenents
are entitled to | ess deference than published regul ati ons because they are not
pronul gated subject to the rigors of notice and comment rul emaki ng under the
Adm nistrative Procedure Act. Reno v. Koray, 515 U S. 50, _ , 115 S C. 2021,
2027, 132 L. Ed. 2d 46 (1995); see also Roussos v. Menifee, _ F.3d __, 1997
W 401319, *5 (3d Cir. July 18, 1997); Downey v. Crabtree, 100 F. 3d 662, 666 (9th
Cr. 1996). However, if the BOP's interpretation of the statute is reasonable
and does not conflict with the |anguage of section 3621(e)(2)(B) or section
923(c)(3), federal courts may not sinply second-guess that interpretation. See
Roussos, 1997 W. 401319 at *5.



basis of “use” convictions wthout individualized consideration.
See Jacks v. Crabtree, 114 F. 3d 983, 985-86 (5th Gr. 1997) (citing
“wel | -established principle of adm nistrative lawthat an agency to
whom Congr ess grants di scretion may el ect between rul emaki ng and ad
hoc adjudication” in support of conclusion that BOP may
categorically deny eligibility for early release pursuant to
reasonabl e rul e of general applicability).

However, it is less clear that the BOP may properly classify
the offense of “carrying” a firearmduring and in relation to a
drug trafficking crine as a violent offense. Conpare Davis V.
Crabtree, 109 F.3d 566, 569 (9th Cr. 1997) (holding that nere
possessi on of firearmduring comm ssion of drug trafficking of fense
cannot be violent crime for purposes of section 3621(e)(2)(B)),
wth Sesler, 110 F.3d at 572 (citing |anguage of nowrepeal ed 42
US C 8 3796ii-2, passed as part of the sane act of Congress as 18
US C 8 3621(e)(2)(B), which defined “violent of fender” as one who
“carried, possessed, or used a firearmor dangerous weapon” during
comm ssion of offense). This is an issue of first inpression in
this circuit.

W find that the district court was correct in determning
that judicial review of the BOPs interpretation of “nonviolent
offense” in the policy statenent is premature. In order to qualify
for relief under 28 U.S.C. 8 2241, Parton nust point to a violation
of the Constitution, laws, or treaties of the United States.

Parton all eges that the program statenent violates federal |aw by

classifying all section 924(c) offenses as violent offenses. On
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its face, however, the programstatenent categorically denies early
rel ease only to those prisoners who actively “use” a firearmduring
and in relation to a drug trafficking offense. As such, the
program st atenent does not violate federal law as witten.

Nor is it clear that the BOP s program statenent violates
federal law as applied to Parton’s conviction. |t appears fromthe
record that the facts to which Parton stipulated pursuant to his
guilty plea do not support a “use” conviction post-Bailey. United
States v. Wlliam Carter, _ F.3d __, 1997 W. 374754 (5th Cr
July 8, 1997) (“A court cannot accept a guilty plea unless thereis
a sufficient factual basis for the plea.”); United States v. Hall,

110 F. 3d 1155, 1160-61 (5th Gr. 1997) (vacating conviction based

on guilty plea where facts woul d not support conviction for “use

where weapon found on floor in sane room as defendant).?® Parton,

however, did not address the distinction between the “use” and
“carry” prongs of section 924(c) (1) before the BOP. Therefore, the
BOP has not had the opportunity to consider the proper post-Bailey
application of the program statenent to the facts of Parton’s

convi ction, nor do we know whet her the BOP addresses “carry” under

8 The record on appeal does not indicate whether Parton has filed a 28
U S C § 2255 petition in the Northern District of Texas, the district of his
conviction, to vacate his conviction under section 924(c)(1). Parton does not
attack the validity of his sentence in the instant appeal, nor woul d such a claim
be cognizable in a 8 2241 habeas petition. A 8 2255 petition filed in the
district court of conviction is the proper vehicle for collaterally attacking
errors in the conviction and sentence, while a § 2241 petition filed in the
district in which the petitioner is held in custody is the proper vehicle for
attacking the manner in which an otherwi se valid sentence is executed. Qo v.
INS, 106 F.3d 680, 683 (5th Gr. 1997). A 8§ 2255 petition may be the nore
appropriate avenue for relief under the facts of Parton’s case.

- 8-



section 7 or section 10 of the program statenent.? Because

admnistrative relief may be available to Parton, we cannot say

that the district court abused its discretion in dismssing
Parton’s appeal w thout prejudice.
1]

For the foregoi ng reasons, we AFFIRMthe di sm ssal of Parton’s

petition w thout prejudice, and deny Parton’s notion for bail

pendi ng appeal .

4 O course, because Parton has not challenged the validity of his
convi ction post-Bailey, he remains convicted under the “use” prong of section
924(c)(1). By noting the possible deficiencies in Parton’s conviction, we do not
i mply that the BOP nust | ook beyond the nere fact of conviction, only that, given
i nt erveni ng Suprene Court precedent, it should be afforded the opportunity to do
so.
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