IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 97-40339
Summary Cal endar

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
vVer sus
ONESI MO RI OS- LOPEZ

Def endant - Appel | ant.

Appeal fron1{hé On{téd-s{a{e; ﬁsﬂrict Court
for the Southern District of Texas
USDC No. M 96-CR-102-5
 April 2, 1998

Before JONES, SM TH, and STEWART, C rcuit Judges.
PER CURI AM *

Onesi nb Ri os-Lopez appeals his conviction and sentence for
being a felon in possession of firearns, in violation of 18
US C 8 922(g)(1). He challenges the sufficiency of the
evidence; the district court’s exclusion of certain evidence as
hearsay, irrelevant, or inadm ssible; and the consideration of

conduct for which R os was acquitted in determ ning his guideline

sent enci ng range.

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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Ri os’ challenge to the sufficiency of the evidence is that
the Governnent did not prove the possession elenent of the crine.

See United States v. Ybarra, 70 F.3d 362, 365 (5th Gr. 1995).

This argunent |acks nerit. See United States v. Smith, 930 F.2d

at 1081, 1086 (5th Cr. 1991) (evidence sufficient despite joint
occupancy because all weapons, including those in bedroom
apparently occupi ed by defendant, were conveniently accessible to
defendant). Viewed in the light nost favorable to the
prosecution, the evidence is sufficient to support a finding that
Ri os know ngly possessed the firearns.

Ri os argues that he was unfairly prevented fromi ntroduci ng
evidence. Rios’ proffers one through thirty-four were certified
copi es of public docunents which R os contends connected anot her
possi bl e perpetrator to the residence and provi ded circunstanti al
evi dence relevant to show his opportunity and intent to conmt
the offense. Rule 404(b) precludes adm ssion of other crines
evi dence for the purpose of show ng the propensity of another to
commt the crime. As for the other excluded evidence, the
district court did not abuse its discretion in excluding it as

hearsay, irrelevant, or prejudicial. See United States v.

Reeves, 892 F.2d 1223, 1225 (5th Cr. 1990).

Ri os argues that the district court inproperly considered
evi dence of his possession of cocaine during the comm ssion of
the firearns of fenses because he was acquitted of the count

charging himw th possession of the cocai ne and because the



No. 97-40339
-3-

Governnent failed to denonstrate any connection between the
cocai ne and the weapons’ offenses. “A jury’s verdict of
acquittal does not prevent the sentencing court from considering
conduct underlying the acquitted charge, so |long as that conduct
has been proved by a preponderance of the evidence.” United

States v. Watts, 117 S. . 633, 638 (1997).

Ri os al so chall enges the sufficiency of the evidence to
support a finding that he possessed the weapons in connection
wth a drug-trafficking offense. This court has held that the
presence of a firearmin the sane roomas drugs wll support

application of U S.S.G § 2K21.1(c). United States v. Condren,

18 F. 3d 1190, 1199-1200 (5th G r. 1994). The district court’s
finding that the possession of the firearns was connected to a
drug-trafficking offense is not clearly erroneous. Rios’
challenge to the court’s application of the guidelines |acks
merit.

AFFI RVED.



