IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 97-40391
Summary Cal endar

LEROY ADAMS, JR

Pl ai ntiff-Appellant,
vVer sus
JOHN LAYNE, Enpl oyee, M chael Unit;

ASA O JEFFCOAT, JR., Enpl oyee,
M chael Unit, Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Eastern District of Texas
USDC No. 6:96-CV-742

June 14, 1999
Before JOLLY, SM TH, and WENER, C rcuit Judges.
PER CURI AM *

Leroy Adans appeals the dismssal of his civil rights
conplaint as frivolous, pursuant to 28 U S. C. § 1915A(b)(1), and
for failure to exhaust admnistrative renedies, pursuant to
42 U.S.C. 8 1997e. Adans argues that the district court erred when
it dismssed his case as frivolous, because he paid a partial
filing fee. Under the provisions of 28 U S.C. § 1915A(b)(1), the
district court may dismss a prisoner’s suit regardless of filing

fee status if it deens the conplaint frivolous. Martin v. Scott,

156 F. 3d

" Pursuant to 5TH QR R 47.5, the court has determined that this opinion
shoul d not be published and is not precedent except under the linited
circunmstances set forth in 5THCQR R 47.5.4.



578, 580 (5th Cir. 1998), petition for cert. filed (Dec. 22, 1998)

(No. 98-9113).

Adans argues that the district erred when it dismssed his
excessi ve-use-of-force claimfor failing to exhaust adm nistrative
remedi es because such renedi es are unavail abl e, given that he seeks
monetary relief only. The district court did not have the benefit

of Wiitley v. Hunt, 158 F.3d 882, 887 (5th Cr. 1998), in which

this court clarified that under anended 8§ 1997e, prisoners need not
pursue prison admnistrative renedies when they are seeking
exclusively nonetary relief and there are no prison renedies
capabl e of affording such relief. Because Adans sought exclusively
monetary relief on his excessive-use-of-force claim he nmay not
have been required to pursue admnistrative renedi es before filing

suit. See Wiitley, 158 F.3d at 887; Marsh v. Jones, 53 F.3d 707,

710 (5th Gr. 1995); MCarthy v. Midigan, 503 U S 140, 150-52

(1992).

The di sm ssal of Adans’ s excessive-use-of-force claimfor non-
exhaustion is vacated in part and the case remanded for the
district court to address the issue whether nonetary relief is
avai l able through the prison grievance procedure. See id. If
monetary relief is available, dismssal for non-exhaustion of
admnistrative renedies is appropriate. If, however, nonetary
relief is unavailable, Adans should not be required to exhaust

adm nistrative renedi es before filing suit. See Witley, 158 F. 3d

at 885-87.



Adans argues that the district court erred when it di sm ssed
his substantive due process claim as frivol ous. Adans does not
make the requisite allegation that the defendants violated his due
process rights for retaliatory reasons; nor has he shown a
favorable termnation of the charge against him especially

considering his assertion that he was found guilty. See Wods v.

Smth, 60 F.3d 1161, 1165 n.16 (5th Cr. 1995). The court did not

abuse its discretion in dismssing this claim See Siglar v.

H ghtower, 112 F.3d 191, 193 (5th G r. 1997).
Adans al so challenges the dismssal of his procedural due
process clains as frivol ous. The record indicates that Adans

recei ved the process he was due. See Sandin v. Conner, 515 U S

472, 474 (1995); Wl ff v. MDonnell, 418 U S. 539, 563-66 (1974).

The dism ssal of this claimwas not an abuse of discretion. See
Siglar, 112 F.3d at 193.
AFFI RVED | N PART and VACATED and REMANDED | N PART.



