IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 97-40467
(Summary Cal endar)

UNI TED STATES OF AMERI CA
Pl ai ntiff-Appellee,

ver sus

JORCGE LU S GARZA,
Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Southern District of Texas
(96- CR-314-5)

April 5, 2000
Before POLI TZ, WENER, and DeMOSS, Circuit Judges.
PER CURI AM *

Def endant - Appel | ant Jorge Luis Garza appeals his guilty-plea
conviction for conspiracy to possess with intent to distribute in
excess of 1,000 kil ograns of marijuana. On appeal, Garza asserts,
inter alia, that the statenents of co-conspirators relied on by the
district court to cal cul ate the anount of drugs attributable to him

were not nmade part of the record on appeal, and thus cannot “be

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.



considered as part of his relevant conduct in determ ning his base
of fense | evel .”

The statenents of Garza’s co-conspirators i n questi on were not
physically included in the record sent to us on appeal.
Accordi ngly, we vacate Garza' s sentence and remand the case to the
district court with instructions for it to determ ne whether the
statenents in question were actually admtted into evidence at
sentencing and to resentence the defendant in light of its
determnation. |f the statenents were duly admtted into evi dence
at Garza's sentencing hearing, they shall be nade part of the
record of this case for purposes of appeal. See Fed. R App. P
10(e). We reserve to Garza the right to appeal fromthe district
court’s determ nati on and resentencing.

Accordingly Garza's sentence is vacated, and the case is
remanded to the district court.

VACATED AND REMANDED



