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PER CURI AM !

Primarily at issue in this Title VII <case is whether
sufficient evidence supports the jury's finding that, by refusing
to rehire Charl ene Brock, Wal-Mart both discrimnated agai nst her
because of her race and retaliated agai nst her because she and/or

her nother had conpl ai ned of discrimnation. For this appeal from

! Pursuant to 5TH QR R 47.5, the Court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR R
47.5. 4.



the judgnment in favor of the Equal Enploynment Qpportunity
Comm ssi on, we REVERSE and RENDER judgnent for WAl -Mart.
| .

VWl - Mart hired Brock in Decenber 1992 as a part-tine seasonal
cashier at its San Benito, Texas, store. She had a high schoo
educati on; had prior job experience at K-Mart; and had al so worked
as a babysitter and substitute teacher. She was the only bl ack
enpl oyee in the store at that tine.

On commencing her enploynent, Brock signed a statenent
acknow edging that a reduction in force m ght be necessary after
peak business seasons; that, if termnated during such reduction
and eligible for rehire, she had to re-apply; that Wal - Mart was not
obligated to contact her for possible rehire; and that enpl oynent
applications were valid for only 60 days.

In early February 1993, Irma Adkins was pronoted from
assi stant nmanager to manager of the San Benito store. (As
di scussed bel ow, Adkins becane a central figure in Brock’s Title
VII clains.)

Brock’s 90-day performance evaluation in md-February 1993
rated her as “neeting requirenents” and noted that she was
dependabl e, flexible, punctual, and nmai ntai ned a good attitude with
the other sales associates (Wal-Mart’s term for enployees).
Nevertheless, a little over a week later, Brock was discharged

during a reduction in force; but, she was classified as “eligible



for rehire”. (Brock testified at trial that she did not think that
her race had anything to do with this reduction in force rel ease.)

Four nonths later, inlate June, Brock submtted an enpl oynent
application to the San Benito Wal-Mart. |In md-July, her nother
conplained to the store nmanager, Adkins, that, as a result of
raci al discrimnation, Brock had not been rehired. Adkins, who is
hi spanic, told Brock’s nother that WAl - Mart does not discrim nate;
and that she would | ook into Brock’s application. Two days |ater,
Adki ns cal led Brock’s nother and asked if Brock would cone for an
interviewthat afternoon. Follow ng the interview, Brock was hired
as a part-tinme sales associate in the electronics departnent.
Later, Brock was reassigned to a cashier position; although she did
not request the transfer, she had no objection to it.

Brock testified that, a few nonths after her July 1993 return
to work for Wal-Mart, Adkins began treating her worse than other
enpl oyees: that Adkins gave her the “cold shoul der” and woul d not
respond when Brock greeted her; that she was assigned to work at a
cash register directly in front of Adkins’ station; and that Adkins
closely nonitored her while she worked. But, although she felt
“unconfortabl e’ about Adkins’ observation, she did not so advise
Adkins. Brock testified also that Adkins required her to scrape
gumoff the floor, which Brock felt was not part of her job duties;
that she was the only cashier to whom Adki ns assi gned such tasks;

and that, without prior notice so that she could dress accordi ngly,



Adki ns assigned her to work outdoors in inclenment weather in the
garden center.

Brock testified that she felt that Adkins was m streating her
because of her race. However, she coul d not explain why, if Adkins
disliked her for that reason, Adkins did not behave the sane way
toward her either prior to her February 1993 reduction in force
release or during the first few nonths after her July 1993 rehire.

Brock acknow edged that there was a posted procedure for
conplaints, but testified that she did not follow that procedure
because she did not want to |lose her job. Wal-Mart’s “open door
policy” regarding enpl oyee conpl ai nts provi des:

VWal -Mart’s commtnent is to maintain a work
environnent that is free of harassnent and

i nappropriate behavior. In keeping with this
comm t nent , har assnent or i nappropriate
behavi or directed at an Associ ate by anyone,
whether it’s a nenber of Mnagenent, a
Custoner, or a Vendor, will not be tolerated.

If you feel you’ve been a victim of
harassnent, or if you have w tnessed or have
know edge of behavior that violates Wal -Mart’s

policy, use the Open Door Policy. If your
i mredi at e Supervisor is the problem go to the
next |evel of Mnagenent. Be as specific
about the incident as possible.... Renenber,
there will be no retaliation for reporting
harassnent or inappropriate conduct. I f you

feel Wal-Mart has not properly addressed your
claim you have the right to file a conpl aint
wth your State’'s Human R ghts Conm ssion or
the Equal Enploynent Opportunity Comm ssion
( EECC) .

According to Brock, “[I]f | would have called or wote a conpl ai nt,

t hey woul d have probably figured, well, she’s the only black one



t hat works here. And | woul d have st[oo]d out, and they woul d have
known it was ne and they woul d have c[o] ne down on ne”.

In late Septenber 1993, Brock received a 90-day performance
eval uation, rating her as “neeting requirenents” and noting that
she was punctual, worked well with her inmedi ate supervisor, and
had good custoner service skills. And, in early Decenber, she
recei ved a six-nonth evaluation, in which her rating inproved; she
was conplinmented for her strengths, which included punctuality,
dependability, flexibility, and friendliness with custoners and co-
wor kers. Adkins did not participate in either eval uation.

In April 1994, approximately nine nonths after her rehire,
Brock’s part-tinme position was elimnated as part of another
reduction in force; but, she was again classified as “eligible for
rehire”. Thirty other part-tinme and full-tinme enpl oyees were al so
rel eased then. Brock refused to sign the exit interview form
however, because she felt that Adkins was di scharging her because
of her race.

The next day, Brock’s nother wote, and hand-delivered, a
letter to Adkins, stating that she believed her daughter was
rel eased because she was black. Brock testified that it was not
her nother’s idea to claimthat Wal -Mart di scharged her because of
her race; but that she had her nother wite the |etter because her

handwiting was better. Wal-Mart did not respond to that letter.



A week later, Brock’s nmother sent a simlar letter to Wal-
Mart’s chief executive officer. Again, she did not receive a
response.

In early June 1994, Brock filed a discrimnation charge with
the EECC, alleging that her April 1994 di scharge was based on race.
(As discussed below, in |ate August she added to the charge.)

A week later, on 10 June, Brock submtted an enploynent
application at the San Benito Wal-Mart. On 15 August, Adkins
resi gned as manager of that store. Steve Estrada replaced her.

Brock submtted a second application on 17 August to the San
Benito store. A week | ater, she anended her EECC charge, all eging
that, since her termnation, she had submtted “several”
applications and had not been rehired. (Brock testified that she
had nmade “about four” applications prior to anending her EEQOC
charge; but only two were introduced into evidence.)

On 13 Septenber, Brock’s nother wote a letter to the new San
Benito store nmanager, Estrada, stating that Brock had previously
wor ked at the store; that she had reapplied; and that she wanted to
be considered for a position. The letter nmade no reference to any
alleged discrimnatory treatnent or retaliation, and was
acconpani ed by another enploynent application. Brock testified
that she did not receive a response from Estrada; Estrada, that he

did not recall receiving the letter.



On 12 Cctober 1994, Brock subm tted anot her application to the
San Benito store. And, on 20 Cctober, she applied at Wal-Mart’s
Harl i ngen, Texas, store. She was interviewed for a position at the
Harl i ngen store, but not hired.

On 1 Novenber, Brock reapplied at the San Benito store.
(Al t hough Brock testified that she applied “mybe seven tines” at
the San Benito store, she introduced only five applications into
evi dence.)

The EECC filed this action in August 1995 agai nst Wal - Mart,
alleging that it refused to rehire Brock because of her race and/ or
in retaliation against her because she and/or her nother had
conpl ai ned of discrimnation. The EEOC did not conplain about
Brock’s April 1994 reduction in force discharge, even though Brock
had alleged in her original EEOCC charge that it was due to
di scrim nation.

I n August 1996, Brock began working part-tinme for El G obo.

Fol |l ow ng two days of trial that Septenber, the jury was asked
to decide whether, from June through Decenber 1994, WAl-Mart
di scrimnated and/or retaliated agai nst Brock by not rehiring her.
The jury found discrimnation and retaliation, and awarded $12, 000
for |ost wages, $5,000 for past and future conpensatory damages,
and $100,000 in punitive damages. Judgnment as a matter of |aw was
deni ed Wl -Mart both before and after the verdict.



Wal - Mart chal | enges the sufficiency of the evidence concerning
discrimnation, retaliation, conpensatory damages, and nalice; the
refusal of a jury instruction defining malice; the anount of
exenpl ary damages; and the adm ssion of evidence regarding the
reasons for Adkins’ resignation. Because the evidence is
insufficient to sustain liability for either discrimnation or
retaliation, we do not reach the remaining issues.

“A[FED. R Qv. P. 50] notion for judgnent as a matter of |aw

in an action tried by jury is a challenge to the |Iegal
sufficiency of the evidence supporting the jury's verdict.”
Hltgen v. Sunrall, 47 F.3d 695, 699 (5th Cr. 1995). “On review
of the district court’s denial of such a notion, the appellate
court uses the sanme standard to review the verdict that the
district court used in first passing on the notion.” 1d. And, in
review ng the denial of a Rule 50 notion for judgnent, we apply the
standard found in Boeing Co. v. Shipman, 411 F.2d 365 (5th Cr.
1969) (en banc), overruled in part on other grounds, Gautreaux V.
Scurl ock Marine, Inc., 107 F.3d 331 (5th CGr. 1997) (en banc):

[T]he Court should <consider all of the
evi dence- - not j ust t hat evi dence  which
supports the non-nover’s case--but in the
light and with all reasonabl e inferences nost
favorable to the party opposed to the notion.
If the facts and inferences point so strongly
and overwhelmngly in favor of one party that
the Court believes that reasonable nmen could

not arrive at a contrary verdict, granting
[judgnent as a matter of law] is proper.



Boeing, 411 F.2d at 374. O course, in this regard, although “we
m ght have reached a different conclusion if we had been the trier
of fact, we are not free to rewei gh the evidence or to re-eval uate
credibility of witnesses.” Hiltgen, 47 F.3d at 700.

A

ATitle VIl discrimnation claimis subject to the well-known
burden-shifting franework set forth in MDonnell Douglas Corp. V.
Green, 411 U. S. 792, 802-04 (1973). “[T]lhe plaintiff first nust
establish a prima facie case by a preponderance of the evidence;
once established, the prima facie case raises an inference of
unl awful di scrimnation.” Rhodes v. Guiberson Ol Tools, 75 F.3d
989, 992 (5th Gr. 1996) (en banc). “The burden of production then
shifts to the defendant to proffer a legitimte, nondiscrimnatory
reason for the chall enged enpl oynent action.” |d. at 992-93. “If
the defendant neets its burden, the presunption raised by the
plaintiff’s prinma faci e case di sappears.” 1d. at 993. To prevail,
the plaintiff mnust prove that “the defendant’s articulated
rationale was nerely a pretext for discrimnation”. |d.

The EEQOC contends that it is entitled to judgnent because it
established a prima facie case and Wal -Mart failed to articulate a
| egitimate, nondi scrimnatory reason for not rehiring Brock. But,
“[a]fter a case has been fully tried on the nerits, the MDonnel
Dougl as burden shifting analysis ceases to be of inport to an

appellate court.” Patterson v. P.H P. Healthcare Corp., 90 F.3d
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927, 933 (5th Cir. 1996), cert. denied, ___ US _ , 117 S. C.
767 (1997); see also Travis v. Board of Regents, 122 F.3d 259, 263
(5th Cr. 1997) (internal quotation marks and citation omtted)
(“When a case has been fully tried on the nerits, the adequacy of
a party’s showi ng at any particul ar stage of the McDonnell Dougl as
ritual is uninportant”), cert. denied, = US |, 118 S. C
1166 (1998). “I'nstead, our inquiry beconmes whether the record
contains sufficient evidence to support the concl usions reached by
the trier of fact.” Patterson, 90 F.3d at 933.

I n any event, even assum ng that the McDonnel |l Dougl as burden
of production is relevant at this stage of the proceedi ngs, Wl -
Mart satisfied that burden. Al though it did not present any
W tnesses, it presented its case through cross-exam nation of the
W t nesses cal l ed by the EECC, many of whomwere Wal - Mart enpl oyees.
VWal - Mart presented evidence that its corporate policy is to nmake
hi ri ng deci si ons based on nondi scrimnatory factors, and that such
policy forbids discrimnation, as reflected in the associate
handbook:

Qur commtnent to equal opportunity for al
associates is reinforced by policy and by
actions. W do not tolerate discrimnation of
any kind. Not only is discrimnation against
our beliefs, it’'s against the |aw
VWl - Mart al so introduced evidence of training prograns offered to

manageri al and supervisory personnel regarding discrimnation.

Moreover, although Wal-Mart did not present a specific
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expl anation or reason why Brock (as opposed to other applicants)
was not rehired, it elicited evidence that, during the tine period
in which Brock sought to be rehired at its San Benito store (June
t hrough Decenber 1994), that store hired only nine persons, sone of
whom had been released in prior reductions in force. divia
Juarez, who served as personnel nmanager at the San Benito store,
testified that applications are filed by nonth, in the order in
which they are received. The applications do not reflect the
applicant’s race. Janie Lopez, personnel nanager at the Harlingen
store, testified that, when an opening occurs, the first
applications pulled and reviewed are those filed on the day the
openi ng ari ses, because the ol der the application, the nore |ikely
the applicant has found other enploynent; and that, in review ng
applications, no effort is nade to give preference to applicants
who have prior Wal-Mart experience. San Benito store nanager
Estrada testified simlarly —when an opening occurs, the first
applications reviewed are those received that day.

Considering that the San Benito store weekly recei ves between
10 to 30 applications, and that only nine persons were hired
bet ween June and Decenber 1994, it is not surprising that Brock was
anong those not hired for one of those nine openings. As Brock
acknowl edged on cross-exam nation, if nunerous persons apply for
only a few openings, sone will, and sone won't, be hired.

The EEQOC contends that, based on the evidence that Brock was
the only bl ack working at Wal -Mart, that she was treated worse than

- 11 -



all other enployees, and that she was released despite her
experi ence and good performance reviews, the jury could infer that,
from the beginning, Adkins disliked Brock because of her race
Wl - Mart urges that Adkins' feelings toward Brock are irrel evant,
because Adkins did not play a role in making hiring decisions at
the San Benito store.

Adkins did not testify at trial, because neither party could
| ocate her. And, Brock testified that she did not know who made
hiring decisions at the San Benito store.

Gen Gbardi, a Wal-Mart district nmanager, testified that,
generally, hiring is done by a hiring conmttee; that, typically,
the store manager is not part of that commttee; that, although a
store manager can overrule the hiring conmttee, in 13 years he had
never seen that done; and that he did not know whether Adkins had
anything to do with the decision not to rehire Brock.

Lopez, the Harlingen Wal-Mart personnel manager, testified
that hiring at the Harlingen store is done by the hiring commttee;
and that, although the store nmanager has the “last word”, she could
not recall a situation where the manager becane involved in making
hi ri ng deci si ons.

Juarez, who served as San Benito WAl -Mart personnel manager
from June 1993 through April 1994, and was a custoner service

manager at that store at the tine of trial, testified that hiring



at the San Benito store was done by a hiring conmttee; and that
Adkins did not participate in the hiring process.

Estrada, who becane manager of the San Benito store in
Sept enber 1994, after Adkins’ 15 August resignation, testifiedthat
the hiring coonmttee has the power to do the hiring, but that he
i ked to have sone input as to who was hired.

To support its assertion that Adkins participated in the
decision not to rehire Brock, the EECC relies on Gbardi’s
testinony that a store manager can overrul e any decision nmade by
the hiring conmttee; Estrada’s testinony that he |iked to have
input as to who was hired; and Lopez's testinony that the store
manager has the last word on hiring. At nost, this testinony
supports an inference that Adkins had the authority to participate
in hiring decisions at the San Benito store; but, none of the
W tnesses testified that she did so. The only evidence that Adkins
ever exercised that authority is when she called Brock to cone for
an interview in July 1993, after her nother had conplained to
Adki ns of discrimnation. (As noted, Brock was then hired.)

Even assuming that the evidence supports an inference that
Adki ns participated in hiring decisions at the San Benito store,
the probative value of that inference is limted. As discussed,
Adki ns resigned on 15 August 1994. Between Brock’s reduction in
force discharge on 20 April 1994 and Adkins’ resignation on 15

August 1994, Brock applied for enploynent only once (on 10 June).



Brock’s next application is dated 17 August, after Adkins’
resi gnation. Accordingly, Adkins’ treatnent of, and feelings
toward, Brock are relevant only with respect to the period between
10 June and 10 August (although Adkins resigned on 15 August
Brock’s 10 June application was valid for only 60 days).

The fact that Brock was the only black enployed at the San
Benito store during both periods of her enpl oynent does not support
an inference that Wal-Mart refused to rehire her because of her
race. That her race did not necessarily contribute to her not
being hired i s denonstrated by her having been hired tw ce before.
Brock was hired initially in Decenber 1992; and she was hired a
second tine, in July 1993, even after her nother had conplained to
Adki ns about discrim nation.

Brock testified that there are not many bl acks in San Benito,
which is predom nantly an hispanic community; and that she woul d
not expect too many bl acks to apply for jobs at the San Benito Wl -
Mart. Although Estrada testified that the San Benito store weekly
recei ves approximately 10 to 30 applications, Juarez, who served as
personnel manager at that store fromJune 1993 t hrough April 1994,
testified that the store received only about three applications per
year from bl acks. (This testinony was based on the fact that,
al though, as noted, race is not shown on the application,
appl i cants personally hand Juarez the applications, or request them

fromher to conplete.) There was al so evidence that, between Apri



1994 and the tine of trial (Septenber 1996), the San Benito store
hired two bl acks, one of whom had previously worked at Wal - Mart.

The only evidence which supports the EEOC s assertion that
Adkins treated Brock worse than all other enployees at the San
Benito store is Brock’s earlier-described testinony that, a few
months after she was re-hired in July 1993, Adkins gave her the
“cold shoulder”, nade her clean gum off the floor, and nmade her
work in inclement weather in the garden center, but did not
simlarly treat other enployees. As stated, Adkins did not
testify.

Brock admtted that all Wal-Mart associates are expected to
keep the floors clean, but asserted that such expectations did not
i ncl ude scraping gumoff the floor. However, Brock described only
one occasion on which she was asked to do so. She also admtted
that all WAl -Mart enpl oyees are expected to fill in where they are
needed, when they are needed; and that, from July 1993 to Apri
1994, she was required to work in the garden area only two or three
times. And, on those few occasions, she was allowed to call her
nmot her to bring her a coat.

Assum ng arguendo that Brock’s testinony could support an
i nference that Adkins disliked her, it does not support a further
inference that such dislike was based on Brock’s race. As
di scussed, Brock admtted that she had no problens working with

Adkins either prior to the February 1993 reduction in force or



during the first few nonths after she was rehired in July 1993,
after her nother had conplained to Adkins about discrimnation
Brock could not explain why, if Adkins’ alleged dislike was based
on race, it did not manifest itself until after they had worked
toget her for several nonths.

As further evidence that Adkins disliked Brock because of her
race, the EEOC points to Adkins including Brock anobng those
di scharged in the April 1994 reduction in force, despite Brock’s
havi ng recei ved good performance eval uati ons. (Again, the EEOC did
not claimthat discharge was discrimnatory.) The EECC relies on
the testinony of district nmanager G bardi and st ore nmanager Estrada
that VWAl -Mart has no specific policy of deciding who wll be
rel eased during a reduction in force; and that performance i s taken
into consideration in selecting the enpl oyees to be retained during
such a reduction.

No evidence was presented regarding the factors Adkins
considered in determ ni ng whi ch enpl oyees woul d be affected by the
April 1994 reduction in force. Juarez, who was then serving as
personnel manager at the San Benito store, testified that part-tine
wor kers (such as Brock) were usually the first to be released in
such a reduction. More inportant, as noted, the EEOC does not
claimthat Brock’s rel ease as part of the April 1994 reduction was
discrimnatory. And, it did not introduce evidence regarding the

performance of those enployees retained in April 1994.
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Accordi ngly, whether Wal -Mart had a policy of considering enpl oyee
performance in determning who to release, or whether Adkins
followed such a policy in deciding to include Brock in the
reduction in force, is not probative of discrimnation in the
decision not to rehire Brock.

The EEQOC asserts also that Adkins was even responsible for
Brock’s failure to be hired at the Harlingen store in October 1994.
It relies on the testinony of Lopez, the personnel manager of that
store, that, when interested in a candidate with prior Wal-Mrt
experience, she would routinely call that Wal -Mart’s store nmanager
for a reference. The EEOCC maintains that the jury could infer
that, after speaking with Adkins, the Harlingen store did not view
Brock favorably.

But, this contention is not supported by the record. Adkins
resigned fromthe San Benito Wal - Mart on 15 August 1994. Brock did
not even apply for enploynent at the Harlingen store until 20
Cct ober. Accordingly, the jury could not reasonably infer that
anyone at the Harlingen store spoke with Adkins about Brock. And,
Estrada, who succeeded Adkins as the San Benito store nanager,
testified that no one had ever called himand asked about Brock.

In sum Adkins’ behavior toward Brock supports nothing nore
than a possible inference that Adkins may have disliked Brock.
But, it goes wi thout saying that “evidence of nere dislike is not

enough to prove pretext under Title VII”. Gines v. Texas Dept. of
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Mental Health & Mental Retardation, 102 F.3d 137, 143 (5th Gr.
1996) .

As noted, Adkins' notives are relevant only for the period
between Brock’s 10 June application and Adkins’ 15 August
resi gnation. Decisions wth respect to Brock’s subsequent
applications at the San Benito store were nade after Estrada becane
manager . The EEOC did not present evidence as to either the
identity of the nenbers of the hiring commttee, or a
discrimnatory notive on the part of either those commttee
menbers, or Estrada, or any other \Wal-Mart enpl oyees involved in
the hiring process during that tine period.

The EEOCC relies heavily, however, on Brock’ s being classified
as eligible for rehire when she was rel eased during the April 1994
reduction in force. It points to Gbardi’s testinony that the
determ nati on whet her an enpl oyee is eligible for rehire depends on
wor k  perfornmance, such as dependability, t rustwort hi ness,
punctuality, and providi ng good custoner service; and that these
factors would be taken into consideration when a forner enployee
reapplies at a WAl -Mart store. The EEOCC relies also on Estrada’s
testinony that such factors would be inportant and considered in
deci ding who to rehire; that Brock’s previous enploynment with Wl -
Mart woul d be considered a “plus”; and that, in review ng Brock’s
qualifications, including her education and experience, he did not

see any reason why she would not have been qualified to fill any



positions that becane available in the cashier or sales floor
cat egory. The EEOC asserts that, in the light of Gbardi’s
testinmony that it costs Wal - Mart approximately $1500 to train each
new associ ate, Wal-Mart logically would have an incentive to hire
former enpl oyees who had perfornmed well in order to avoid that
cost.

VWl -Mart’'s failure to rehire Brock nmay have been unw se
illogical, or uneconom cal. But, it again goes w thout saying that
Title VIl does not mandate prudent hiring decisions, only non-
discrimnatory ones. Cf. Bodenheiner v. PPG Indus., Inc., 5 F. 3d
955, 959 (5th Cir. 1993) (addressing clai munder Age Di scrimnation
in Enpl oynent Act).

Next, the EECC points to the notation “wong # witten on the
corner of Brock’ s application at the Harlingen store. The notation
was in a different color ink than used by Brock to conplete the
appl i cation. She testified that the notation was not on the
application she tendered to the Harlingen store; and that the
address and tel ephone nunber Ilisted on her application were
correct. Lopez, personnel manager at the Harlingen store when
Brock applied, testified that she did not know what the notation
referred to, other than possibly the tel ephone nunber bei ng w ong.

Lopez testified also that a person with previous Wl -Mart
experi ence, who had recei ved good eval uati ons, woul d be consi dered

as long as the hours they could work were unrestricted. Br ock



stated on the application that she had worked at the San Benito
Wal - Mart; and that there were no restrictions on the hours she was
available to work. As stated supra, Brock was interviewed by the
Harl i ngen store, but not hired.

The EEOCC comment s that “the strange notati on went unexpl ai ned,
| eaving the jury to weigh the evidence and possibly infer that the
notati on was a signal or code indicating the wong person or race
for the job”. But, any such inference would be based on nothing
but pure specul ation, which is obviously inadequate to sustain a
finding that the Harlingen store did not hire Brock because of her
race.

Finally, the EEOC asserts that the discrimnation finding is
supported by evidence that Brock was as qualified, and in many
i nstances nore qualified, than those hired at the Harlingen store.
The EEQOC notes that, of the persons hired at that store, many had
significantly less education, |ess experience in retail sales,
and/ or no experience working at a Wal - Mart.

VWal - Mart does not dispute that Brock was qualified, and does
not claim that the persons it hired were better qualified than
Br ock. In any event, even assumng that such a conparison of
qualificationsis relevant inthis case, it is well-settled that an
enpl oyer has discretion to choose anong qualified candi dates, so

Il ong as the decision is not based upon unlawful criteria. Wight

v. Western Elec. Co., 664 F.2d 959, 964 (5th Gr. 1981); Anburgey



v. Corhart Refractories Corp., 936 F.2d 805, 814 (5th Gr. 1991)
(it is not for the court to decide which enployee is best
qualified; the enployer is entitled to neke that decision for
itself).

Qur court has stated that evidence that a plaintiff 1is
“clearly better qualified’” than the candi date chosen for a position
can support finding that the enployer’s articulated reason is
pr et ext ual . See Anburgey, 936 F.2d at 814 (sunmary judgnent).
This was explained further in Gdomv. Frank, 3 F.3d 839 (5th Gr.
1993) (bench trial):

Ceneral ly, a court’s bel i ef t hat an

unpr ot ected applicant who has been pronoted is
|l ess qualified than a protected applicant who

has been passed over, wll not in and of
itself support a finding of pretext for
discrimnation. |[|f, however, the passed over
appl i cant who IS pr ot ect ed agai nst

discrimnationis clearly better qualified for

the position in question, a finding of pretext

maski ng di scrim nation can be supported by the

pronotion of the less qualified person.
Odom 3 F. 3d at 845-46 (enphasis in original). See also N chols v.
Loral Vought Systens Corp., 81 F.3d 38, 42 (5th Cr. 1996) (sunmary
judgnent in an age discrimnation case; “[a] genuine issue of
materi al fact exists when evidence shows the plaintiff was ‘clearly
better qualified than younger enployees who were retained”).

The evi dence does not establish that Brock was clearly better

qualified than those hired at the Harlingen store after she applied

on 20 Cctober 1994. There is no evidence that a particular |evel
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of education, experience in retail sales, or prior experience
working for Wal-Mart were qualifications for the positions for
whi ch Brock applied. Even assum ng that such qualifications m ght
be beneficial to Wal-Mart, and that it should have consi dered t hem
inmaking its hiring decisions, that decision is for Wal -Mart, not
a jury, to nake.

In any event, as stated, the evidence shows that Brock’s
qualifications were not “clearly better” than those of the persons
hired at the Harlingen store. The EEQOC introduced into evidence
the enploynent applications of all those hired to fill hourly
positions at that store between April 1994 and the Septenber 1996
trial; and Lopez, the Harlingen Wal-Mart personnel nmanager,
testified that Brock was “as qualified” as “nost people” hired for
a part-tinme cashier’s position. This is insufficient to prove that
Brock was not hired at the Harlingen store because of her race.

The sane is true with respect to those hired at the San Benito
VWl -Mart. The EECC al so introduced into evidence the enpl oynent
applications of all the hourly associates hired at that store
between April 1994 and the Septenber 1996 trial. Brock was not
“clearly better qualified” than any of them

In sum considering the evidence in the light nost favorable
to the EEOCC, no rational trier of fact could conclude that Wl -Mart
refused to rehire Brock because of her race.

B



The other Iliability finding is that, because Brock had
conpl ai ned of discrimnation, Wal-Mart retaliated by not rehiring
her . Title VIl provides, in pertinent part: “I't shall be an
unl awful enpl oynent practice for an enployer to discrimnate
agai nst any of his enployees ... because he has nmade a charge ..
under this subchapter.” 42 U S.C. 8§ 2000e-3(a).

1

Despite the fact that Brock’s anmended EEOC charge does not
allege retaliation, the district court had jurisdiction over the
retaliation claimpresented by the EECC s conpl aint. See Zi pes v.
Trans Wrld Airlines, Inc., 455 U S 385, 393 (1982) (filing of a
tinmely charge with EEOC is not a jurisdictional prerequisite to a
Title VII suit in federal court; instead, it is a condition
precedent and is subject to waiver and estoppel); Lawence V.
Cooper Communities, Inc., 132 F. 3d 447, 451 (8th Cr. 1998) (sane).
Wal - Mart has never asserted that the EECC s retaliation claimis
beyond t he scope of Brock’s EEOC char ges.

In any event, had Wal-Mart done so, it would probably have
been futile. Regardl ess of whether an action is brought by the
EECC or an individual, the scope of the judicial conplaint may be
as broad as the scope of the EEOCC investigation which can
reasonably be expected to grow out of the initial charge of

di scrim nati on. Sanchez v. Standard Brands, Inc., 431 F.2d 455,

465 (5th Cr. 1970) (suit by individual); Harris v. Anpco
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Production Co., 768 F.2d 669, 684 (5th Gr. 1985) (discussing scope
of civil action brought by EEOC), cert. denied, 475 U S. 1011
(1986); see also Brown v. Hartshorne Pub. Sch. Dist. No. 1, 864
F.2d 680, 682 (10th CGr. 1988) (internal quotation marks and
citation omtted) (“[w hen an enployee seeks judicial relief for
incidents not listed in [her] original charge to the EEQOC, the
judicial conplaint neverthel ess may enconpass any discrimnation
like or reasonably related to the allegations of the EEOC charge,
i ncluding new acts occurring during the pendency of the charge
before the EEQCC).

Because the all eged retaliation occurred after Brock fil ed her
initial EEOC charge, the scope of the EEOC s investigation of the
initial charge could reasonably be expected to enconpass it. See
Barrowv. New Oleans S.S. Ass’'n, 932 F. 2d 473, 479 (5th Gr. 1991)
(a district court has jurisdiction to hear a claimof retaliation,
even though a charge alleging retaliation has not been filed with
the EEOCC, when the alleged retaliation grows out of an
adm nistrative charge that is properly before the court); Gupta v.
East Tex. State Univ., 654 F.2d 411, 414 (5th G r. 1981) (sane).
See also Mal arkey v. Texaco, Inc., 983 F.2d 1204, 1209 (2d Cr.
1993) (where an alleged act of retaliation occurs after an
i ndi vidual has filed an EEOCC charge, the retaliation is reasonably
related to the charge); Seynore v. Shawer & Sons, Inc., 111 F. 3d

794, 799 (10th Cr.) (internal quotation marks and citations
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omtted) (when plaintiff seeks judicial relief for incidents not
all eged in EECC charge, “the judicial conplaint neverthel ess may
enconpass any discrimnation |like or reasonably related to the
allegations of the [EECC] charge, including new acts occurring
during the pendency of the charge before the [EEOC]”), cert.
denied, = US | 118 S. . 342 (1997). As the Tenth Crcuit
noted, “[t]his rule obviates the need for filing repetitive
conplaints with the [EEOCC] where the defendant engages in
retaliatory actions after a conplaint has been filed with the
[EECC]”. Id.

Moreover, several courts have held that the EEOCC is not
limted to the specific discrimnation alleged by the charging
party, but may sue for any type of discrimnation it uncovers
during an investigation of the charging party’ s conplaint. Under
this rule, if a valid charge of discrimnation is filed, the EECC
may bring a civil action enconpassing any discrimnation which is
uncovered during a reasonable investigation of that charge. See
EECC v. CGeneral Elec. Co., 532 F.2d 359, 373 (4th Cr. 1976) (cited
with approval by our court in Harris v. Anmpbco Production; the
standi ng of the EEOC to sue under Title VIl cannot be controll ed or
determ ned by the standing of the charging party); EECC v. Qurnee
Inn Corp., 914 F.2d 815, 819 n.6 (7th Cr. 1990) (a suit by the
EECC is not limted to the specific discrimnation that the

charging party has standing to raise); see also EEOCC v. All egheny
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Airlines, 436 F. Supp. 1300, 1304 (WD. Pa. 1977) (EEOC shoul d not
be limted, in its right to bring suit, to the type of
discrimnation specifically alleged by the charging party or to a
type of discrimnation which the charging party had standing to
assert).
2.

A retaliation claim has three elenents: (1)

t he enpl oyee engaged in activity protected by

Title VIlI; (2) the enployer took adverse

enpl oynent action against the enployee; and

(3) a causal connection exists between that

protected activity and the adverse enpl oynent

action.
Mattern v. Eastnman Kodak Co., 104 F.3d 702, 705 (5th Gr.), cert.

denied, US| 118 S. . 336 (1997). “The wultimte

determnation is whether, ‘but for’ the protected conduct, the
enpl oyer woul d not have engaged in the adverse enpl oynent action.”
Dougl as v. DynMcDernott Petrol eum Operations Co., 144 F. 3d 364, 372
(5th Gir. 1998).

In this case, the first two elenents for a retaliation claim
are not at issue: Brock filed an EEOC charge and subsequently
appl i ed unsuccessfully for enploynent. But, the third el enent is.
VWl - Mart contends that the EEOC failed to present substanti al
evi dence of a causal connection between Brock’s filing the EECC
charge and Wal -Mart’s failure to hire her. It bases this on there

not bei ng any evi dence that anyone involved in the hiring process

knew that Brock and/or her not her had conplained of



discrimnation.? See Corley v. Jackson Police Dept., 639 F.2d
1296, 1300 (5th Cr. 1981) (“enployer cannot be guilty of
retaliation for an enployee’s opposition to discrimnation unless
[ enpl oyer] is aware of that opposition”).

VWl - Mart relies on the evidence, discussed supra, that hiring
decisions at its San Benito store were made by a hiring commttee.
It contends that the EEOC did not present any evidence regarding
the identity of the nenbers of that commttee, or whether those
menbers were aware of any di scrim nation conplaints by Brock and/ or
her not her.

The EEOC points out that Brock’s personnel file contained the
April 1994 letter to Adkins from Brock’s nother, in which she
conpl ai ned that Brock was being discrimnated agai nst because of
her race, and notes that there is evidence that, when considering
rehiring a fornmer enpl oyee, Wal-Mart would |l ook at their files or
call the person’s fornmer store nmanager for a reference. The EECC

asserts that, in the light of Brock being “nore than anply

2 The court instructed the jury that, “[w] hen an enpl oyer
decides not to hire or rehire an individual because she or soneone
acting on her behalf conplained of discrimnation, that 1is
retaliation.” (Enphasis added.) Wal-Mart did not object to that
instruction or to the wording of the jury interrogatory allow ng
the jury to find retaliation based on conplaints by Brock “and/ or
her nother”. Because Wl -Mart does not contend that Title VII's
anti-retaliation provision, 42 US C. 8§ 2000e-3(a), does not
enconpass conplaints nmade by persons other than an enpl oyee, we
assune, wthout deciding, that Brock’s retaliation claim nmay be
based on conpl ai nts made by her nother. However, nothing in this
opi nion should be construed as holding that such non-enpl oyee
conplaints are covered by 8 2000e-3(a).
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qualified for the positions”, and that it was standard practice for
VWl - Mart to check the personnel files of fornmer enpl oyees appl yi ng
for rehire, it is “highly likely” that the persons making the
hiring decisions were aware of Brock’s discrimnation conplaints,
and chose not to hire her for that reason.

Brock testified that she did not know whet her anyone at the
San Benito or Harlingen stores knew that she had conpl ai ned of
discrimnation or filed an EEOC charge during the tine she was
applying for enploynent. Former San Benito personnel nanager
Juarez testified that anewfileis started if a former enployee is
rehired, and that the old file is not used. She testified that she
never reviewed a fornmer enpl oyee’s personnel file when that forner
enpl oyee was being considered for rehire; that she “woul d not know’
whet her a departnent nmanager would look at a closed file on a
previous enployee; and that it would be “up to the hiring
commttee” whether to | ook at a personnel file of a fornmer enpl oyee
bei ng considered for rehire.

As stated, there is no evidence that Adkins participated in
maki ng hiring decisions during the relevant tinme period (between 10
June, the date of Brock’s first application after the April 1994
reduction in force, and 10 August 1994, 60 days later; Adkins
resigned prior to Brock submtting additional applications).
Al t hough there is evidence that Adkins was aware both of Brock’s

mother’s discrimnation conplaints and of Brock’s initial EEOC



charge, the evidence does not support an i nference that she refused
to rehire Brock in retaliation. After all, despite the fact that
Brock’ s not her conpl ai ned to Adki ns of discrimnation after Brock’s
first discharge, Brock nevertheless was rehired in July 1993.

As noted, Estrada, who becane manager of the San Benito store
in Septenber 1994 after Adkins’ resignation, testified that he
liked to have input in the hiring process. He testified, however,
that he only nmade decisions as to which applicants would be
interviewed by the hiring commttee after it presented himwth
recomendations. There is no evidence that Estrada was presented
wth the opportunity to approve or reject any of Brock’s
appl i cations.

Again, there is no evidence as to the identities of the
menbers of the hiring conmttee which sel ected the persons hired at
the San Benito store between June and Decenber 1994. The only
evi dence about such nenbership is that the commttee was made up of
departnent managers, who are hourly enployees. Estrada testified
that, at the San Benito store, the only persons who had access to
personnel files were the manager, the assistant nanagers and the
personnel manager; the departnent managers did not. Accordingly,
there is no evidence that the hiring conmttee had access to
Brock’ s personnel file.

Estrada testified further that personnel files of forner

enpl oyees are separated fromthose of current enployees; and that



he liked to | ook at forner enployees’ files regarding their past
performance when considering them for rehire. But, there is no
evidence that he reviewed Brock’s personnel file; in fact, he
testified that he was not aware that Brock had applied for
enpl oynent .

As noted, Harlingen store manager Lopez testified that, as a
matter of policy, a former enpl oyee’ s store nmanager woul d be cal | ed
for a reference check on a forner WAl - Mart enpl oyee applying for a
position at the Harlingen store. However, she did not know whet her
such a reference check was mnmade wth respect to Brock’s
application. And, again, Estrada, manager of the San Benito store
when Brock applied at the Harlingen store, testified that no one
had ever asked hi m about Brock.

Viewing this evidence in the light nost favorable to t he EECC,
no rational trier of fact could conclude that Brock woul d have been
rehired between June and Decenber 1994 “but for” her having filed
an EEOC charge or her nother having witten | etters conpl ai ni ng of
di scrim nation.

L1l

For the foregoing reasons, the judgnent is REVERSED and

judgnent is RENDERED in favor of \Wal-Mart.

REVERSED and RENDERED



