IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 97-40942
Conf er ence Cal endar

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
vVer sus
JESSI E A, ALMEI DA,

Def endant - Appel | ant.

Appeal fron1{hé On{téd-s{a{eé ﬁsﬂrict Court
for the Southern District of Texas
USDC No. L-93-CR-73-3

~ April 10, 1998
Before JOLLY, JONES, and DUHE, Circuit Judges.
PER CURI AM *

Jessie AL Al neida pleaded guilty to possession with intent
to distribute approxi mately 490 pounds of marijuana. |In this
appeal, Al neida argues primarily that the district court erred in
denying hima reduction in his offense | evel for acceptance of
responsibility. This court accords "great deference" to the

sentencing court's "refusal to credit a defendant's acceptance of

responsibility.” United States v. Vital, 68 F.3d 114, 121 (5th

Cir. 1995) (internal quotation omtted).

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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At sentencing, the district court clearly did not believe
Al nmeida’ s assertion that he was sinply attenpting to help a
friend wth a broken vehicle. The district court carefully
exam ned the circunstances surrounding the presentence interview
and found that Al neida falsely denied his crimnal involvenent to
the probation officer and in the sentencing proceeding. The
district court did not clearly err in refusing to adjust
Al neida's offense | evel for acceptance of responsibility. See
Vital, 68 F.3d at 121.

Al nmei da al so conplains that his counsel was not present at
the interviewwth the probation officer referred to by the
district court. Al neida does not have a constitutional right to

counsel during the presentence interview United States v.

Bounds, 985 F.2d 188, 194 (5th Gr. 1993). Under Fed. R Cim

P. 32(b)(2), "[o]n request, the defendant’s counsel is entitled
to notice and a reasonabl e opportunity to attend any interview of
t he defendant by a probation officer in the course of a
presentence investigation." In this case, the probation officer
attenpted to notify counsel of the interview on the day it was to
occur, but was unsuccessful. It is not necessary to determne if
this was sufficient under rule 32 because at sentencing the
district court disregarded all of Alneida s prior statenents,
witten and oral, and gave Al neida the opportunity to accept
responsibility with counsel present. This Al neida did not do.

AFFI RVED.



