UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 97-41136
Summary Cal endar

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
VERSUS

RUBEN ANSELMO ZEA- LUNA; ALEJANDRO GUDI NO- VARA,
Def endant s- Appel | ant s.

Appeal fromthe United States District Court
For the Southern District of Texas

(M 96- CR-198- 4)
Septenber 18, 1998
Before WSDOM JONES, and EMLIO M GARZA, Crcuit Judges.
PER CURI AM *

A jury convicted Ruben Ansel no Zea-Luna and Al ej andr o Gudi no-
Vara of conspiracy to possess with intent to distribute marijuana.
The district court sentenced Zea to 46 nonths of inprisonnment and
three years of supervised release. It sentenced Gudino to 52
mont hs of inprisonnent, three years of supervised release, and
i nposed a $10,000 fine. Zea and Gudino tinmely filed notices of
appeal. They argue that the district court erred in giving thema
two-1 evel enhancenent for obstruction of justice. Gudi no al so

argues that the district court erred in inposing the $10, 000 fine.

“Under 5TH QR R 47.5, the Court has determned that this
opi ni on shoul d not be published and is not precedent except in the
limted circunstances set forth in 5THGQR R 47.5. 4.



Nei t her contention has nerit. W affirm

W review the district court’s findings regarding the
obstruction of justice enhancenent under the “clearly erroneous”
standard.? The appellants contend that there was no evidence to
support the finding that they knew their famlies paid a bribe to
a juror sitting on their case. The district court found that
sever al factors pointed to Zea’'s and (@udino’'s indirect
participation in the bribe of the juror. Wth regard to Zea, the
court concl uded that because of his close famly relationship, his
desire to retain his attorney despite a conflict of interest, and
his attorney’s know edge of the juror contact, Zea must have been
aware of the bribe. Wth regard to GQudino, the court concl uded
that he was aware of the bribe because of his close relationship
wth his famly nmenbers and his substantial access to them during
the trial. Viewwng the record in its entirety, the district
court’s account of the evidence is plausible.

We reviewthe district court’s inposition of the $10, 000 fine
for plain error because Gudino did not raise the issue before the
district court.® “Questions of fact capable of resolution by the
district court wupon proper objection at sentencing can never

constitute plain error.”® @Qdino's contention that he has the

2 United States v. MDonald, 964 F.2d 390, 392 (5th Cir.
1992.)

3 See United States v. Ml donado, 42 F.3d 906, 909-12 (5th
Cr. 1995); United States v. Calverley, 37 F.3d 160, 162-64 (5th
Cr. 1994) (en banc).
4 United States v. Lopez, 923 F.2d 47, 50 (5th Cr. 1991).
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inability to pay the $10,000 fine is a question of fact which coul d
have been resolved in the district court upon proper objection, and
therefore does not constitute plain error. Mreover, even if the
issue is subject toreviewfor plain error, Gudino has not nmade the
requi red showi ng because he neither presented evidence at the
sentencing hearing regarding his inability to pay a fine, nor
attenpted to rely upon the figures regarding his ability to pay
presented in his Presentence Report.?®

AFF| RMED.

5> See United States v. Fair, 979 F.2d 1037, 1041 (5th Cir
1992) .



