IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 97-50436
USDC No. W 96- CV-294

HUVBERTO RUI Z,
Peti ti oner- Appel | ant,
ver sus
GARY L. JOHNSON,
Director, Texas Dep’'t
of Crimnal Justice,
I nstitutional D vision,
in his official capacity,
Respondent - Appel | ee.
Appeal fromthe United States District Court

for the Western District of Texas

April 28, 1998
Before DUHE', DeMOSS and DENNI'S, Circuit Judges.
PER CURI AM *

Hunberto Rui z, Texas prisoner # A90970325, has filed an
application pursuant to Fed. R App. P. 24(a) for leave to

proceed in forma pauperis (IFP) on appeal, follow ng the district

court’s dismssal of his habeas corpus petition, which it
construed as a civil rights suit, for failure to state a claim

upon which relief could be granted.

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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The district court erred in construing Ruiz’s habeas corpus

petition as a civil rights conplaint. See Preiser v. Rodriguez,

411 U. S. 475, 500 (1973). Because Ruiz has been rel eased from
custody for his state court crimnal conviction, his habeas
chal | enge seeking the restoration of good-tine credits i s noot.

See Spencer v. Kema, 118 S. C. 978, 983-88 (1978).

Rui z’s notions for discovery and for sunmary judgnment are
al so DENI ED as noot .

Rui z has not presented a nonfrivol ous i ssue on appeal. See
28 U.S.C. 8§ 1915(a). Because Ruiz has not denonstrated a
nonfrivol ous issue for appeal, his notion to proceed IFP is
DENI ED, and the appeal is DISM SSED. See 5th Cr. R 42. 2.

APPEAL DI SM SSED



