IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 97-50681
Summary Cal endar

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,

ver sus

M CHAEL ANTHONY CASTRO,
Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Western District of Texas
(93-CR-20-1)

May 19, 1999
Before JOLLY, W ENER and BARKSDALE, Circuit Judges.
PER CURI AM *
The district court did not abuse its discretion in determ ning
that M chael Anthony Castro’'s untinely filing of his notice of

appeal was not due to excusable neglect. United States v. d ark,

51 F.3d 42, 44 (5th Gr. 1995). Wthout a finding of excusable
neglect, Castro’'s notice of appeal filed on August 15, 1997, is
untinely, and this court is without jurisdiction over the appeal.

Fed. R App. P. 3(a)(1l). Accordingly, the appeal is DI SM SSED.

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.



Castro al so seeks | eave to proceed in forma pauperis (IFP) in

the appeal of the denial of his purported “Rule 60(b)” notion.
Because Castro fails to show that he will raise a nonfrivol ous
i ssue on appeal, his nmotion to proceed IFP is denied, and the
appeal relating to the notice of appeal filed on Novenber 24, 1998,
is dismssed. See Carson v. Polley, 689 F.2d 562, 586 (5th GCr

1982); 5th Cr. R 42. 2.




