IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 97-50809
Summary Cal endar

MARTI N CUEVAS and RI CARDO SALAZAR,
Pl aintiffs-Appellants,
VERSUS

HARRAH S OPERATI NG COVPANY, | NC.,
d. b. a. EMBASSY SU TES HOTEL,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Western District of Texas
( SA- 96- CVv-1182)

April 8, 1998
Before JONES, SM TH, and STEWART, C rcuit Judges.
JERRY EE. SMTH, Circuit Judge:”’

| .

Plaintiffs Martin Cuevas and R cardo Sal azar all ege that their
former enployer, Harrah’s Operating Conpany, Inc. (“Harrah s”),
owner of an Enbassy Suites Hotel, violated title VII by discharging
themon the basis of their race, sex, and national origin. Cuevas

had been working as a waiter in the hotel's restaurant for about a

" Pursuant to 5w CGr R 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 51« CGr R 47.5. 4.



year on Novenber 22, 1994, when he was term nated. Sal azar had
been a restaurant manager for two years when he was term nated on
Cctober 1, 1994. Two nonths before the term nations occurred
Terri Stout, a Caucasian femal e, had assuned the position of Food
and Beverage Manager.

Cuevas presented affidavits to the effect that he was
considered a “good waiter.” About a nonth before his term nation,
however, two waitresses reported to managenent that Cuevas had been
“doubl e-tipping.” 1In contravention of Enbassy Suites’s restaurant
policy, Cuevas would add a gratuity to the checks of small parties
and allow themto add an additional gratuity on top of the total.
He knew that the restaurant added gratuities only for parties of
five or nore. Wen confronted about his behavior, Cuevas initially
clainmed that the conputer was not working and then said he was
entitled to the additional tips because he provi ded “good service.”

Al t hough Sal azar was apparently a good nmanager in npst
respects, he exhibited a pattern of tardiness, for which he was
repri manded four tinmes before his term nation. About a week before
his termnation, he received a “final warning” regarding his
t ar di ness. On or about Septenber 22, 1994, Sal azar altered the
evaluation of a co-enployee wthout Salazar’s supervisor’s
know edge or approval. Salazar was ultimately fired for his
continued failure to arrive at work and for falsifying conpany

records.



Plaintiffs brought this suit in the district court,
establishing a prima facie case for discrimnation under title VII:
plaintiffs were nenbers of a protected class; they were qualified
for the positions held; they were subsequently discharged; and
those positions were ultimately filled by persons not nenbers of
the protected class. In response, Enbassy Suites presented
evi dence that Cuevas was fired for double-tipping and that Sal azar
was fired for tardiness and falsification of docunents.

The def endants responded to the plaintiffs’ clains by pointing
to tardiness and dishonesty on Salazar’'s part, and overcharging
custoner’s on Cuevas’s part, to justify the termnations. Once a
defendant cones forward with one or nore non-discrimnatory
justifications for a termnation, the plaintiff’s initial prim
facie case disappears, and the plaintiff is no longer entitled to
a presunption that the termnation was discrimnatory. St. Mary’s
Honor Ctr. v. Hi cks, 509 U S. 502, 509-12 (1993). To overcone the
def endant’ s response, the plaintiff nust show both that each of the
defendant’s justifications was a pretext for inpermssible
di scrimnation and that race was a determ native factor. Gines v.

Tex. Dep't of Mental Health, 102 F.3d 137, 141 (5th Gr. 1996).

L1,
The district court held that plaintiffs failed to neet this
burden because they offered no evidence of discrimnation other
than their own concl usi ons and because they failed to showthat the

justifications were pretextual. W agree.



Plaintiffs brought forth evidence that purported to show t hat
Enbassy Suites’s justifications were pretextual. I n Sal azar’s
case, the evidence consisted of his supervisor’s statenent that
Sal azar was perform ng at an acceptable | evel and that Hunphrey’s
had gi ven Sal azar perm ssion to cone in |ate “when Sal azar was in
court conducting 'court-interpreter' duties.” A supervisor of
Stout’s nmade the decision to termnate Sal azar, but plaintiffs
enphasi zed that the decision was based wupon a performance
evaluation in which Hunphrey initially rated Salazar as
“acceptable”; Stout insisted on changing the evaluation to
“unacceptable.” Hunphreys stated that although he thought Stout
di sli ked Sal azar, he did not think that she disliked Hi spanics or
men, and he did not believe that Sal azar was term nated because of
his race.

Cuevas presented Hunphrey’s statenment that Cuevas was a good
wai ter, and he allegedly denonstrated that the tickets that forned
the basis of the “doubl e-tipping” evidence were hard to read and
did not state the nunber of people in the party. Aside fromthat,
his only evidence of pretext was the fact that Stout did not use
custoner conplaints to verify the accusations and that the tickets
were unclear. In no way did he inpeach the credibility of the two
wai tresses who had reported his behavior to hotel nanagenent.

Plaintiffs’ evidence proves nothing nore than that Stout was
a harsher tasknmaster than was Hunphreys. Contrary to their clains,
plaintiffs have not offered evidence tending to establish that

Stout lied; at nost, they have offered evidence denonstrating that



she was hasty i n passing judgnent upon them It is highly unlikely
that a finder of fact would conclude that Enbassy Suites did not
actually termnate them for the reasons offered.

Furthernore, to succeed on their discrimnation claim
plaintiffs nust do nore than prove that Enbassy Suites’s
justifications were false. Now that the defendant has net its
burden of produci ng nondi scrimnatory reasons for its conduct, the
plaintiffs nust denonstrate both that the justifications were
pretextual and that race was a determnative factor. St. Mary’s,
509 U.S. at 509; Ginmes, 102 F.3d at 141.

Plaintiffs have offered no evidence affirmatively to
denonstrate a discrimnatory notive. They present no evidence of
derogatory racial coments or sexist attitudes, no consistent
pattern of hiring or firing nenbers of certain groups, and no ot her
facts to suggest that Stout had a racist notive. To be sure, the
Suprene Court has stated that, in sone cases, discrimnation nmay be
inferred from the pretextual nature of the defendant’s
justifications. St. Mary's, 509 U S. at 511. The Court has al so
stated, however, that “the defendant need not persuade the court
that it was actually notivated by the proffered reasons.” Tex.
Dep't of Community Affairs v. Burdine, 450 U S. 248, 254 (1981).
A holding “that rejection of the defendant’s proffered reasons
conpels judgnment for the plaintiff disregards the fundanental
principle of [FED. R EviD.] 301 that a presunption does not shift
t he burden of proof, and ignores our repeated adnonition that the

Title VII plaintiff at all tines bears 'the ultimte burden of



persuasion.'” St. Mary’'s, 509 U S at 511

Once the defendant offers any non-discrimnatory reasons at
all, the burden shifts tothe plaintiffs to prove not only that the
defendant did not term nate themfor the reasons offered, but also
that the defendant termnated them for sone other, inproper,
reason. The pleadings in this case denonstrate that the plaintiffs
woul d fail to convince a reasonable jury of this. Even if the jury
were to find that Stout did not terminate the defendants for the
reasons stated, its decision on that issue would be a cl ose one;
the record denonstrates that Stout had anple reason to believe the
plaintiffs were not performng adequately, even if she was
ultimately hasty or incorrect in her belief. No reasonable jury
would use such borderline evidence to infer the requisite
discrimnatory intent. Accordingly, the plaintiffs have failed to
present a genuine material issue of fact on the question of Stout’s
discrimnatory intent.

Plaintiffs argue that the district court applied the wong
| egal test by requiring plaintiffs to denonstrate that they were
termnated solely for discrimnatory reasons, rather than on the
basis of a conbi nation of discrimnatory and other factors. On the
contrary, the district court correctly applied our circuit’s test,
which requires that race be “a determnative factor” in the
termnation. See Gines, 102 F.3d at 141. Nothing in the district
court’s opinion suggests otherw se. In any event, our de novo
review leads us to the conclusion that the plaintiffs failed to

create a reasonable inference of any discrimnatory intent.
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