IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 97-51051

UNI TED STATES OF AMERI CA
Pl ai ntiff-Appellee,
vVer sus

DUDLEY EDWARD VANDERGRI FF
Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Western District of Texas
(P-97-CR-66-1)

February 17, 1999
Bef ore H G3 NBOTHAM BENAVIDES, and DENNI'S, G rcuit Judges.
DENNI'S, Circuit Judge:”

Def endant - appel | ant, Dudl ey Vandergri ff, appeal s hi s
conviction for possession of a firearm by a felon. On appeal
Vandergriff contends that his warrantless arrest was wthout
probabl e cause, and therefore the evidence seized pursuant to his
arrest shoul d have been suppressed. Vandergriff also appeals his
al l eged denial of his right to waive counsel and represent hinself
at trial. Because we conclude that Vandergriff was denied his
Si xth Anmendnent right to self-representation, we do not reach the

issue of the constitutionality of his warrantless arrest. W,

"Pursuant to 5" QR R 47.5, the court has determ ned that this
opi ni on shoul d not be published and is not precedent except under
the limted circunstances set forth in 5" QR R 47.5. 4.
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t herefore, vacate and renmand.

The record evidence tends to prove the followng facts. On
April 27, 1997, nmenbers of an organization known as the “Republic
of Texas” kidnaped two residents of the Fort Davis Resort at
gunpoint in their honme. The nenbers occupi ed the hone and hel d the
residents captive for a nunber of hours until Texas Departnent of
Public Safety (TDPS) officials negotiated a rel ease of the hostages
inreturn for permtting the kidnappers to return to the “Enbassy
of the Republic of Texas.”! On April 29, the “Republic of Texas”
issued a “call to arns” over the Internet, commandi ng defense
forces to proceed to Bal norhea, Texas where they would be net by
other mlitias. The day after this “call to arnms,” the Pecos
Police Departnent (PPD), received a teletype from TDPS that
i ndi cated that a tan Suburban containing four males was traveling
west on Interstate 20, presunmably in response to the call to arns.
The teletype instructed the police to “DEVELOP OAN PROBABLE CAUSE
FOR STOP . . . .7 Balnorhea is approximately 45 mles South of
Pecos.

The PPD observed not only the Suburban as it entered Pecos,
but also a blue A dsnobile that appeared to be traveling with the
Suburban. An officer of the PPD followed the vehicles until they
stopped at a truck stop (“Flying J”). According to the record, the
O dsnobile followed close behind the tan Suburban, and pulled

al ongsi de the Suburban after entering the parking area of the

The “Enbassy” was essentially a shack-like structure |ocated
in the Davis Muntains near Fort Davis, Texas.
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Flying J. Thereafter, the occupants of the vehicles appeared to
have a conversation. After the vehicles parked, five white nales
exited the vehicles and entered the Flying J.

The Texas Rangers net the PPD at the Flying J and observed
that the license plate of the Suburban matched the |icense plate
nunber in the teletype. As the Rangers approached the O dsnobile
and Suburban, they observed two nmal e passengers, one asleep in the
A dsnobi |l e and one asleep in the Suburban, and a partial viewof a
gun barrel in the rear portion of the Suburban.

The of fi cers woke the sl eepi ng occupants of the A dsnobil e and
Suburban and told themto exit the vehicles and |ie on the ground.
The officers then proceeded to handcuff the occupants. As these
events transpired, two of the nmales that had entered the Flying J
happened to exit, one of whom was Vandergriff. The officers
instructed themto lie on the ground, and they were subsequently
handcuf f ed. Thereafter, the officers entered the Flying J and
escorted the remai ning three nen outside and ordered themto |ie on
the ground, and they were handcuffed. The officers then
transported all of the handcuffed individuals to the Revees County
Sheriff's Ofice. Additionally, the officers inpounded the
Ad dsnobil e and Suburban, and brought them to the Revees County
Sheriff’'s Ofice.

After an inventory search of the vehicles at the Sheriff’'s
Ofice, the officers found several weapons, anmuni tion,
param litary gear with ROT insignia, and ROT paraphernalia in both

vehi cl es. Itens that were specifically found in the O dsnobile
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were two | oaded SKS rifles, hundreds of rounds of ammunition, a
mlitary backpack with supplies, |ow grade explosive powder, and
Kevlar helnets, all located in the trunk; as well as title
information that indicated that the car belonged to Ms. Elizabeth
Vandergriff, Vandergriff’s nother, and a Bible that was inscribed
“Presented to Dudl ey Vandergriff.”

At the Sheriff’'s Ofice, approximately eight an a half hours
after the events transpired at the Flying J, a Texas Ranger
i ntervi ewed Vandergriff. Vandergriff waived his rights, and deni ed
any know edge of the Fort Davis standoff and any know edge of the
bl ue 4 dsnobil e. He told the officer that he was riding in the
Subur ban, and that he was traveling to go hunting for hogs. Not
fully satisfied wth Vandergriff’'s explanation, the officers
transported Vandergriff to the Reeves County Detention Center.

A background check reveal ed that Vandergriff had a previous
felony conviction for possession of cocaine. In the crimnal
Conpl ai nt, the Governnent charged Vandergriff with Possession of a
Firearmby Felon, 18 U . S. C. 8§ 922(g), because of the weapons found
in the trunk of the A dsnobile. Vandergriff’'s notion to suppress
t he evidence found in the O dsnobile was overruled at trial, and
after ajury trial he was convicted and sentenced to 102 nonths in
jail.

At a pre-trial hearing, Vandergriff voiced his intent to
represent hinself. The district court inquired into Vandergriff’'s
formal education and other training, and ordered a psychiatric

exam nation to determne if he had the nental conpetency to stand
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trial.

Thereafter, the counsel for Vandergriff filed a Mtion to
Wthdraw as Attorney because Vandergriff wote him a letter
instructing himto do so. At a hearing in response to the Mtion
to Wthdraw, Vandergriff seened to anbiguously assent to be

represented by counsel.? Soon after this hearing, the Governnent

2The foll owi ng col |l oquy occurred between t he Appel |l ant and the

Court:

COURT: But you indicated that you wanted to charge M.
Leahey [Vandergriff’s attorney] with defamati on and
sl ander and a few ot her things, and that you wanted
himto withdraw as counsel in this case. You are
aware of that, are you not?

APPELLANT: Yes, sir, | am

COURT: And the reason we have to have this hearing is
because | want to know if you still feel that way
about getting rid of M. Leahey.

APPELLANT: Ckay. Well, sir, a question that would cone to ny
mnd first -

COURT: Yes, sir.

APPELLANT: Wuld be if indeed | do recuse M. Leahey of ny
services, would | therefore still be under the

contract to have another court appointed attorney?
COURT: Yes.

APPELLANT: Assi gned by this Court?

COURT: Yes, sir.

APPELLANT: So | would not have the choice of standing su
juris or hiring another attorney?

COURT: You hire anybody you want to, as long as he is a

| awer, M. Vandergriff. And certainly if you can
afford an attorney, or nenbers of your famly can
afford an attorney, certainly you have the right to

do so. The case is still set for Septenber 8'", you
under st and, because you are in custody and | can’t
put it off. But if you want to hire sonebody in
the place of M. Leahey, certainly you may do so.

APPELLANT: But are you also telling nme that | may not proceed
sui juris?

COURT: | amalso telling you that you are going to have a
| awyer in this courtroomwhen you go to trial

APPELLANT: And that | have no choice in that matter?

COURT: No, sir, you don't.

APPELLANT: Al right. Then at this point in tine | choose to
retract the letter that | sent you as well as the

nmotion to dism ss ny attorney.
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brought a Motion Urging Reconsideration of Defendant’s Mtion to
Represent Hinself at Trial. Specifically, the Governnent asked the
district court to “reconsider its previous order, to conduct an
extensive colloquy with M. Vandergriff about the pitfalls of self
representation, to obtain a knowng and intelligent waiver of
counsel, and to appoint standby counsel in case M. Vandergriff
becones obstructionist [sic] or changes his mnd.”

This Mdtion was heard the day jury selection began in the
present case, and the court participated in extensive colloquy with

the Appellant.® Utimtely, the trial commenced with Vandergriff

3The foll owi ng col | oquy occurred between the Appellant and t he
court:

THE COURT: Now | et nme ask you this, M. Vandergriff . . .you
indicated to nme that you wanted to represent
yourself and | attenpted to counsel with you and
told you | didn't think that was too good of an
i dea, and you agreed at that tinme to allow M.
Leahy to proceed to represent you. Since that tine
t he Federal CGovernnent has filed a notion in this
Court asking nme to reconsider what | did the | ast
time, stating it was their belief that the law in
this country is that if one w shed to represent
himself in a trial he has that absolute right
W thin sonme constraints, as long as we are not, you
know having a big problem in Court and all that
sort of stuff. \What | need to know in connection
with that notion, do you want ne, M. Vandergriff,
to reconsider and | et you proceed by yourself or do
you want to go ahead and let’s go on with M.
Leahy?

APPELLANT: Ckay | want to nmke this perfectly clear to the
Court, and that is that | do not wsh to represent
myself. | wish to be heard alone, and there is a
difference. | only have one counsel and ny counsel
is Jesus Christ . . . Sir, | wsh to be heard by
nmysel f. | do not wish to represent nyself, | do
not wish a lawer, | wish to be heard by nyself.

* * *

APPELLANT: | have the right to be heard by nyself. Ckay.
Now, that’s what | chose to do. However, this man
was thrust upon nme, | was not infornmed conpletely.
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represented by counsel.

THE COURT:
APPELLANT:

THE COURT:

APPELLANT:
THE COURT:

When | signed, when | signed that thing saying that
| wanted a court appointed attorney, it was never
explained to ne that once | took an attorney that

could never retract that because you told ne | ast
week if | got rid of this guy that you were going

to make ne take another person, that | would have
no choi ce.

" m not now.

You are not now?

I f you want to get rid of M. Leahey, |I’mnot going

to force another | awer on you as |long as you don’t
m sbehave.

| don’t want to m sbehave.

| don’t want you to.

Thereafter, the foll ow ng exchange took place just prior to
the beginning of trial:

THE COURT:

APPELLANT:

THE COURT:
APPELLANT:
THE COURT:

M. Vandergriff, I’mgoing to bring the jury inin
just a nonent, but | need to get sone sort of a
sense of direction as to your participation in the
trial. If you don’t’ want M. Leahy, you don’t
have to have him | think you probably would be
better off to have him but I'’mnot trying to keep
you fromrepresenting yourself. But |I don’'t know
who to turn to when it cones to questioning the
W t nesses, whether you want to do the questioning
or you want M. Leahy to do it. | don’t know
whet her you want to nake an opening statenent
followng the Governnent’s opening statenment in

this case, M. Vandergriff. In order to have an
orderly trial | have got to get sone sense of
direction sir.

Vll, sir, officially | stand on the notion that |
served this Court in that | want to stand al one.
However, at this point, now that we have already
proceeded to this degree, |I’m not ready, |’ m not

prepared to do it on ny own. But, you know, for the
record, let ne state that | did want to assert that

right. However, now since we have no tinme for ne
to prepare, | have no choice but to stay with the
attorney.

How | ong do you think it would take to prepare?
There is no telling.

Well, you see, we have got a little problens with
that, M. Vandergriff, in that we have speedy tri al
probl enms and | cannot remand you to the custody of
the Marshal, you know, three years to prepare your
case. | can’t do that.
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The Suprenme Court recognized in Faretta v. California, 422

US 806 (1975), that the right of self-representation is
guaranteed by the Sixth Amendnent. The exercise of this right,
however, is conditioned on the “knowingly and intelligently”

relinqui shnment of the right to counsel. Chapnman v. United States,

553 F.2d 886, 895 (5'" Cir. 1977), citing Faretta, 422 U S. at 835;
Johnson v. Zerbst, 304 U S. 458, 464-65 (1938). To this end, a

district court should certify that the defendant is aware of the
perils of self-representation, and make sure that the record
reflects the defendant’s voluntary decision. Faretta, 422 U S. at
835. Essentially, the district court nust ensure that the
def endant “‘ knows what he is doing and his choice is made with eyes

open.’” 1d., quoting Adans v. United States ex rel. MCann, 317

U S 269, 279 (1943). In the present case, Vandergriff’s know ng
and intelligent waiver of counsel and assertion of his right to
represent hinself was directly and unequivocally comrunicated to
the district court on three different occasions: At the pretria
hearing, at the hearing of his attorney’s Mdtion to Wthdraw, and
at the Governnent’s Mdtion Urging Reconsideration of Defendant’s
Motion to Represent Hinself at Trial.

The nature of the denial of the right of self-representation
is different from other constitutional violations, in that the
harm ess error doctrine does not apply to save the district court’s

error. As this court stated in Chapnan v. United States, the

defendant’ s right to self-representati on does not exi st to increase

the chance of winning his case, but exists because of the “notion
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that each person is ultimately responsi ble for choosing his own
fate.” [d. at 891. Therefore, the sole inquiry is not whether
the error of denial was harnful, but rather did the court
wrongfully deny the defendant his right to represent hinself at

trial. MKaskle v. Waqgins, 465 U. S. 168, 177 n. 8 (1984). See

al so Chapman, 553 F.2d at 891-92.

Additionally, this court has consistently held that the right
to self-representation can be tinely asserted anytinme before jury
is enpaneled as long as there is no evidence in the record that
assertion of the right was a tactic to secure delay. Chapnan, 553
F.2d at 894. Evi dence that the request was designed to achieve
delay can be inferred from the circunstances surrounding the
request, such as a pattern of dilatory conduct by the defendant.

United States v. Flewitt, 874 F.2d 669, 675 (9" Cir. 1989).

In the present case, when Vandergriff asserted his right to
represent hinself on the third occasion, the trial judge found that
Vandergriff had know ngly and intelligently waived the right to
counsel and asserted the right to self-representation.
Accordingly, the trial court infornmed Vandergriff that the could
represent hinself. However, when the trial court inforned
Vandergriff that the trial would conmmence i medi ately and refused
the defendant’s request for tinme to prepare his case, Vandergriff
acquiesced in allowing the governnent-appointed counsel to
represent him Vandergriff pointed out to the court that at his
previ ous appearance the court had informed him he could not

represent hinself and for that reason had nade no trial
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pr epar ati ons. Under these circunstances, we conclude that
Vandergriff did not voluntarily waive his right to self-
representation. |In forcing Vandergriff, under these circunstances
where he was not attenpting to secure an unwarranted delay, to
accept against his will a governnent-appoi nted attorney, the court
deprived him of his constitutional right to conduct his own
def ense.

Accordi ngly, the judgnment before us is vacated and the case i s
remanded for proceedings not inconsistent with this opinion.

VACATED AND REMANDED
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