IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 97-60266
Summary Cal endar

JOHN PALMER; U L PALMER, SR
Pl aintiffs-Appellants,
V.
PALMER PETRCLEUM | NC,

Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Southern District of M ssissipp
(2:96-CV-157)

Novenber 24, 1997
Before KING H G3 NBOTHAM and DAVIS, G rcuit Judges.

PER CURI AM *

Plaintiffs-appellants U L. Pal ner and John Pal ner appeal the
district court’s grant of sunmary judgnent in favor of defendant-
appel l ee Palnmer Petroleum Inc. Finding that there is no genuine
i ssue of material fact with regard to Pal mer Petrol eum s
liability to John and U. L. Palnmer, we affirmthe judgnment of the

district court.

"Pursuant to 5THCGR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.



| . FACTUAL AND PROCEDURAL BACKGROUND

Plaintiffs-appellants John Pal ner and U. L. Pal ner
(collectively, “Plaintiffs”) are the surface estate owners of
real property located in Geene County, M ssissippi. Defendant-
appel l ee Pal mer Petroleum Inc. |eases the mnerals underlying
the surface. Plaintiffs have no interest whatsoever in the
m neral estate. Palnmer Petroleumhired T.K Stanley, Inc., an
i ndependent contractor, to construct a drill site on the G eene
County property. Wen T.K Stanley began building the drill
site, U L. Palner was one of its enployees, and he partici pated
in the work that T.K Stanley perfornmed for Pal ner Petrol eum
T.K Stanley later termnated U L. Pal ner’s enpl oynent.

Thereafter, Plaintiffs each filed suit in state court
all eging that Pal ner Petrol eumunlawful |y damaged his rea
property by destroying approximately three acres of |and and the
ti mber that was growng on that land. |In addition, U L. Pal ner
clainmed that Pal ner Petroleumtortiously interfered with his
enpl oynent contract with T.K Stanley and thereby caused themto
termnate his enploynent. The suits were subsequently
consol i dated by agreenent of the parties, and Pal ner Petrol eum
then renoved the action to federal court on the basis of
diversity of citizenship. After sone pre-trial discovery, Palner
Petrol eum noved for, and the district court granted, sumrary

judgnent as to both issues. Plaintiffs, now appearing pro se,



appeal the district court’s judgnent.!?

In response, Palner Petrol eum argues that the district
court’s determnation that there is no genuine issue of materi al
fact should be affirnmed. In addition, Palnmer Petroleum has noved
for dismssal of this appeal and for sanctions pursuant to
Federal Rule of Appellate Procedure 38, arguing that the appeal
is frivol ous.

Il. STANDARD OF REVI EW

We review a grant of summary judgnent de novo, applying the

sanme criteria that the district court used in the first instance.

Kenp v. GD. Searle & Co., 103 F. 3d 405, 407 (5th Gr. 1997). W

consult the applicable law in order to ascertain the materi al
factual issues, and we then review the evidence bearing on those
i ssues, viewing the facts and inferences to be drawn therefromin

the light nost favorable to the nonnovant. King v. Chide, 974

F.2d 653, 656 (5th Gr. 1992). Summary judgnent is appropriate
only “if the pleadings, depositions, answers to interrogatories,
and adm ssions on file, together with the affidavits, if any,
show that there is no genuine issue as to any material fact and
that the noving party is entitled to judgnent as a matter of
law.” Fep. R Qv. P. 56(c).

Where the noving party has net its burden of proving that no

genui ne issue of material fact exists, the “nonnobvant nust go

. Plaintiffs were represented by counsel in the district
court, but have chosen to pursue this appeal pro se.
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beyond t he pl eadi ngs and desi gnate specific facts show ng that

there is a genuine issue for trial.” Little v. Liquid Air Corp.

37 F.3d 1069, 1075 (5th G r. 1994). This burden cannot be net by
mere allegations or denials, but requires that the nonnovant
submt additional evidence or refer specifically to evidence in
the record indicating that a genuine issue of material fact

exists. Reese v. Anderson, 926 F.2d 494, 498 (5th Gr. 1991).

I11. DI SCUSSI ON

A.  Scope of Review

Plaintiffs argue that the district court erred in refusing
to recognize the materials and wi tnesses that woul d have been
produced at trial. |In support of their argunent, Plaintiffs have
attached to their appellate brief various exhibits, several
unsworn affidavits, and portions of deposition testinony. “This
court’s inquiry is limted to the summary judgnent record before
the trial court: the parties cannot add exhibits, depositions,
or affidavits to support their positions on appeal, nor may the
parties advance new theories or raise new issues to secure

reversal.” Topalian v. Ehrman, 954 F.2d 1125, 1131-32 n. 10 (5th

Cr. 1992). Thus, as the evidence now offered by Plaintiffs was
not presented to the district court, we will not consider it on

appeal . 2

2 Plaintiffs also conplain that the state court erred by
consolidating the two original suits and thereby raising the
total amount in controversy enough to allow Pal ner Petroleumto
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B. Opportunity to Be Heard

Plaintiffs further conplain that the district court erred by
deci ding the summary judgnent notion outside of their presence.
This argunent |acks nerit. This court has stated that “while
Rul e 56(c) contenplates notice to an adverse party and a
‘“hearing’ before the court rules on a summary judgnent notion,

the ‘hearing’ need not be one in which the court receives oral

argunent.” Barker v. Norman, 651 F.2d 1107, 1119 (5th Cr. Unit
A July 1981). Although Plaintiffs appear pro se on appeal, they
were represented by counsel in the court below, and the record
contains their Response to Mdtion for Summary Judgnent and their
attached exhibits. Mreover, there is no indication in the
record that Plaintiffs even requested oral argunent. W
therefore conclude that the district court provided Plaintiffs
adequat e opportunity to be heard on the summary judgnent notion.
C. Danmge to Property

Plaintiffs next argue that Pal ner Petrol eumused their |and
W t hout conpensation and is liable for the tinber that was

destroyed due to the construction of the drill site. The

renove the case to federal court based on diversity of
citizenship. As Plaintiffs both consented to the state court’s
consolidation and failed to contest the consolidation in the
federal district court, this issue is not cognizable on appeal.
Topalian, 954 F.2d at 1131-32 n. 10 (hol ding that appellant may
not raise issues on appeal that were not presented to the
district court); 10 CHARLES A. WRIGHT & ARTHUR R M LLER, FEDERAL
PRACTI CE AND PROCEDURE § 2716, at 651-54 (1983 & Supp. 1997).
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district court found that Pal mer Petroleumwas entitled to
conduct its operations on the land by virtue of its | ease of the
m neral estate and was not liable to the surface estate owners as

long as its actions were not negligent.® Cities Serv. Ol Co. v.

Corley, 197 So. 2d 244, 246 (Mss. 1967) (holding that a m neral
| essee was not |iable for danage to the surface as long as its
“operations were conducted in a careful and prudent nmanner”).

The district court found that the parties did not dispute
that the actual damage to the property was caused by T. K
St anl ey, an i ndependent contractor that Palnmer Petroleumhired to
construct the drill site. The district court therefore
determ ned that summary judgnent was appropriate because under
M ssissippi law, “[n]Jo vicarious liability for acts of an

i ndependent contractor exists.” MKee v. Brimmer, 872 F. Supp.

1536, 1540 (N.D. M ss. 1973).

Havi ng reviewed the evidence in the record that relates to
this issue, we are persuaded that the district court was correct
inits determnation that no genuine issue of material fact

exists. |In support of its notion for summary judgnent, Pal ner

3 The district court noted that while Plaintiffs were
only entitled to danages if their property was danaged due to
Pal mer Petrol euni s negligence or unreasonable use of the
prem ses, Cities Service QI Co. v. Corley, 197 So. 2d 244, 246
(Mss. 1967), they failed to allege such negligence. For
purposes of its consideration of the notion for summary judgnent,
however, the court assuned that Plaintiffs had alleged that their
property was damaged as a result of Palnmer Petrol euns
negl i gence.




Petrol eum presented the affidavits of its Field Supervisor (who
hired T.K Stanley) and of the President of T.K Stanley, both of
whi ch support the assertion that T.K Stanley was an i ndependent
contractor. Plaintiffs presented no evidence to refute this
assertion and do not even address it in their briefs; their only
argunent in support of their claimis that Pal ner Petrol eum was
at all tinmes the operator of the site and was therefore
responsi ble for the danage. Because Plaintiffs have failed to
rai se a genuine issue of material fact regardi ng Pal ner
Petroleumis liability, we conclude that the district court’s
grant of summary judgnent on this issue was proper.
D. Tortious Interference with Contract

Plaintiff U L. Palner next contends that the district court
erred in granting summary judgnent for Palnmer Petrol eumon his
tortious interference with contract claim Pal mer Petrol eum
responds that U L. Palner was an at-will enployee of T.K Stanley
and thus was not a party to an enploynent contract. |t therefore
argues that it could not have tortiously interfered wwth a non-
exi stent contract.

In order to establish tortious interference with contract
under M ssissippi law, a plaintiff nust prove the follow ng
el enent s:

1) that the acts were intentional and wllful;

2) that they were calculated to cause danage to the

plaintiffs in their |awful business;
3) that they were done with the unlawful purpose of



causi ng danmage and | oss, w thout right or
justifiable cause on the part of the defendant
(which constitutes malice); and

4) that actual damage and | oss resulted.

Galloway v. Travelers Ins. Co., 515 So. 2d 678, 682-83 (M ss.
1987). Under M ssissippi |aw, where no enpl oynent contract

exi sts between an enpl oyer and an enpl oyee, the enploynent is
purely at-will and therefore may be term nated by either party at

any tinme for any reason. Solonon v. Walgreen Co., 975 F.2d 1086,

1089 (5th Gr. 1992).

Plaintiff UL. Palnmer admtted in his deposition that he had
no enpl oynent contract with T.K. Stanley. It is therefore
undi sputed that under M ssissippi |aw he was an at-w || enpl oyee.
Qur research has not uncovered any M ssissippi cases directly
addr essi ng whether there is a cause of action for tortious
interference with an at-will enploynent relationship, but “[t]he
M ssi ssi ppi Suprene Court has expressed extrene reluctance to
recogni ze any exception to the harsh termnable at w |

doctrine.” Pinnix v. Babcock and WIlcox, Inc., 689 F. Supp. 634,

637 (N.D. Mss. 1988). Moreover, the M ssissippi Suprene Court

has tw ce noted that numer ous cases from other states recognize
that there is no right of recovery on the part of a discharged
enpl oyee agai nst one said to have interfered wwth a contract

termnable at will.’”” Vestal v. Gden, 500 So. 2d 954, 955 (M ss.

1986) (quoting Shaw v. Burchfield, 481 So. 2d 247, 254-55 (M ss.

1985)). The Vestal court explained that courts in those states



have reasoned that “[w] here there has been no breach of contract,
conceptualizing a tortious interference fails as a matter of
el ementary legal logic.” [1d. at 955. 1In addition, in Pinnix,
the Eastern District of M ssissippi addressed a simlar
situation, and stated that “[o]bviously, if no enforceable
contract existed, then any interference with that contract woul d
be immterial and does not represent a genuine issue for trial.”
689 F. Supp. at 637. W agree; sunmary judgnment on this issue
was t herefore proper.
E. Mdtion to Dismss and Motion for Sanctions

Pal mer Petrol eum has noved to dism ss this appeal as
frivol ous and has requested that this court assess sanctions
against Plaintiffs. This court may dism ss an appeal that is
“frivolous and entirely without nerit.” 5THCR R 42.2.
However, “[w]je do not lightly inpose sanctions for invoking the

right of appeal.” Stelly v. Conm ssioner of Internal Revenue,

761 F.2d 1113, 1116 (5th Cr. 1985). In addition, we are m ndful
of the fact that Plaintiffs appear pro se on appeal.

This court has held that “[wjhere pro se litigants are
warned that their clainms are frivolous, . . . and where they are
aware of the anple | egal authority holding squarely against them
then sanctions are appropriate.” 1d. |In the instant case,
Plaintiffs have not been warned previously about the frivolity of

their clains, and their clains were not dism ssed as frivol ous by



the district court. |In addition, there is no evidence that
Plaintiffs have pursued this appeal in bad faith or for purposes
of harassnent. Thus, although Plaintiffs argunents on appeal are
certainly neritless, we do not believe that they warrant
sanctions or dism ssal.
V. CONCLUSI ON

For the foregoing reasons, we AFFIRM the judgnent of the

district court. Defendant-appellee’s notions for dismssal of

t he appeal and for sanctions are DEN ED
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