UNI TED STATES COURT OF APPEALS

FOR THE FI FTH Cl RCU T

No. 97-60751
Summary Cal endar

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellant,

VERSUS

M CHAEL FORD,

Def endant - Appel | ee.

Appeal fromthe United States District Court
For the Northern District of M ssissippi
USDC No. 97-CR-45-ALL-B-D

May 18, 1998

Before Jolly, Benavides and Parker, C rcuit Judges.

PER CURI AM *

In this appeal, the Governnent contends that the district
court erred in granting defendant, M chael Ford, a downward
departure w thout prior notice. Under the Federal Rules of
Crim nal Procedure, a sentencing court nust provi de defense counsel
and t he Governnent an opportunity to conment upon matters rel ating

to the appropriate sentence. See Fed. R CGim P. 32(c)(1). In

"Pursuant to 5TH QR R 47.5, the Court has determ ned that this
opi ni on shoul d not be published and is not precedent except under
the limted circunmstances set forth in 5THGQR R 47.5. 4.
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Burns v. United States, 501 U S. 129, 138 (1991), the Suprene Court

established the notice requirenent for Rule 32 in the context of
upward departure. We subsequently concluded that the notice
requi renent of Rule 32 applies equally to downward departures. See

United States v. Pankhurst, 118 F.3d 345, 357 (5th Cr.), cert.

denied,  US. _, 118 S.Ct. 630 (1997).

In this case, the PSR did not nention a possible downward
departure and no pre-hearing subm ssion by the defendant identified
possi bl e grounds for departure. As the Governnment was not given
adequate notice that a downward departure would be considered,
Ford’ s sentence is VACATED and the matter REMANDED to the district
court for resentencing. This judgnent neither expresses nor
intimates any opinion whether the basis for the departure is
appropriate. Accordingly, the sentence is

VACATED AND REMANDED FOR RESENTENCI NG



