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PER CURIAM:**

A jury convicted Avel Rico Lopez of conspiracy to possess with the intent to distribute

and to distribute heroin and of aiding and abetting these same offenses.  The district court

sentenced Lopez to 87 months of imprisonment and four months of supervised release. The

district court also imposed a $500 mandatory special assessment.  Lopez timely filed this appeal,

in which he argues that (1) the evidence was insufficient to support his conviction on Count Six of

the indictment which charged Lopez with aiding and abetting the possession with the intent to

distribute heroin; and (2) the prosecutor made improper remarks during her closing argument
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which had a cumulative effect that was so prejudicial as to warrant a new trial.  Neither of

Lopez’s contentions has merit.  We affirm.

Lopez’s challenge to the sufficiency of the evidence to support his conviction on Count

Six of the indictment is unavailing.  Specifically, Count Six of the indictment charged that:

On or about April 21, 1997, in the Dallas Division of the Northern District of Texas, . . .
Avel Lopez [and the other co-defendants] . . . aided and abetted by each other, and others
known and unknown to the Grand Jury, did knowingly and intentionally possess with intent
to distribute approximately 175 grams of a mixture and substance containing heroin, a
schedule I controlled substance.3

Lopez’s instant challenge to the sufficiency of the evidence is addressed exclusively to the absence

of proof that he knowingly possessed the heroin at issue.  Lopez fails to challenge the fact that he

was convicted of aiding and abetting the possession of heroin with the intent to distribute.  The

jury was instructed on the theory of aiding and abetting and was specifically admonished that this

theory applied to the offense charged in Count Six of the indictment.  Consequently, the

Government was not required to prove that Lopez possessed the heroin, constructively or

otherwise.  Instead, the Government merely had to establish that Lopez purposefully participated

in the heroin-trafficking scheme and sought by his actions to make the venture succeed.4  Because

Lopez does not offer any argument contesting the sufficiency of the evidence supporting a theory

of aiding and abetting, he has abandoned any challenge to this conviction on appeal.5

Lopez’s assignment of error regarding improper remarks made by the prosecutor during

her closing rebuttal argument is also unavailing.  Lopez contends that the prosecutor referred to

facts outside of the record and sought to inflame the jurors’ passions regarding the societal effects

of illegal drugs.  Regarding the allegedly improper comments to which Lopez did not object, even
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assuming that some of the prosecutor’s remarks were unsupported by the record or were

inflammatory, Lopez has failed to show that the district court plainly erred in permitting them.6 

Similarly, with regard to the prosecutor’s comments to which Lopez did offer an objection, even

if Lopez has shown some of these remarks to be inflammatory, he has not demonstrated that they

prejudicially affected his substantial rights.7

AFFIRMED.


