IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 98-10317
Summary Cal endar

UNI TED STATES OF AMERI CA
Plaintiff - Appellee
V.
VENDELL EDWARD JESTER, al so known as Wendel | Jester
Def endant - Appel | ant

Appeal fromthe United States District Court
for the Northern District of Texas
USDC No. 4:97-CR-125-2-A
My 17, 2001
Bef ore KING Chief Judge, and JONES and STEWART, Circuit Judges.
PER CURI AM *
Wendel | Edward Jester was convicted of possession of cocaine
base with intent to distribute, in violation of 21 U S. C
88 841(a)(1) and 841(b)(1)(A(iii), and aiding and abetting, in
violation 18 U S.C. §8 2. The district court determned that his
sentenci ng range under the United States Sentencing Quidelines
was between 188 and 235 nonths. The district court sentenced
Jester to 200 nonths’ inprisonnent.

Jester argues that the district court erred in considering

his | evel of cooperation with the Governnent in determning his

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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sentence. “Because the determ nation of a sentence within the
Cui del i ne range does not require deviation fromthe Quidelines,
the information a district court may consider in assessing
sentence is necessarily quite broad: the court may consider any
relevant information that the Sentencing Cuidelines do not

expressly exclude fromconsideration.” United States v. Lara-

Vel asquez, 919 F.2d 946, 955 (5th G r. 1990). There is no
provision in the Sentencing Quidelines which precludes a district
court fromconsidering a | ack of cooperation in determ ning a
sentence within the CGuidelines range.

Jester also argues that, in light of Apprendi v. New Jersey,

120 S. Ct. 2348, 2362-63 (2000), 21 U.S.C. 8§ 841 is facially

unconstitutional. Jester concedes that United States V.

Sl aughter, 238 F.3d 580, 582 (5th Cr. 2000), resolves this

i ssue, but he seeks to preserve the issue for further review
There is “nothing in the Suprenme Court decision in Apprendi which
woul d permt us to conclude that 21 U S.C. 88 841(a) and

(b) . . . are unconstitutional on their face.” Sl aughter, 238
F.3d at 582. Jester’s argunent is foreclosed.

Jester’s conviction and sentence are AFFI RVED



