IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 98-10420
Summary Cal endar

CURTI S SHABAZZ,
Al so known as Curtis Rollins,

Peti ti oner- Appel | ant,
ver sus
GARY L. JOHNSON, DI RECTOR,
TEXAS DEPARTMENT OF CRIM NAL JUSTI CE,
| NSTI TUTI ONAL DI VI SI ON,

Respondent - Appel | ee.

Appeal fromthe United States District Court
for the Northern District of Texas
USDC No. 3:97-CV-2450-P
Novenber 13, 1998

Bef ore KING BARKSDALE, and STEWART, Circuit Judges.
PER CURI AM *

This appeal is SEVERED from Shabazz v. Johnson, appeal No.

98-40446. Curtis Shabazz, Texas prisoner No. 522178, seeks a
certificate of appealability (COA) to appeal the district court’s
dism ssal of his 28 U S.C. § 2254 petition as tinme-barred under
28 U. S.C. 8§ 2244(d)(1). COA is GRANTED and the case is VACATED
AND REMANDED to the district court for further proceedi ngs

consistent with this opinion.

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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Shabazz argues that principles of equitable tolling dictate
that his petition is not tinme-barred because he has been held in
adm ni strative segregation since 1991; that he has no access to
tel evision, radio, newspapers, or nmagazi nes other than the prison
newspaper, The Echo; that he is denied physical access to a | aw
library and can obtain legal materials only by providing their
exact citation; that the Texas Departnent of Crimnal Justice
(TDCJ) did not tinely pronulgate the Antiterrorismand Effective
Death Penalty Act (AEDPA) to admnistrative segregation innmates;
and that Shabazz did not |earn of the § 2244(d)(1) limtations
period™ until he read an article published in the July 1997
i ssue of The Echo.

I n appeal s where the district court has deni ed habeas relief
based on a procedural, nonconstitutional ground, we apply a two

step COA process. See Murphy v. Johnson, 110 F.3d 10, 11 (5th

Cr. 1997). First, the prisoner must nmake a credi bl e show ng
that the district court erred in denying habeas relief on the
nonconstitutional ground. See id. Second, we nust consider
whet her he has nmade a substantial showi ng of the denial of a
constitutional right with respect to his underlying conviction.
See id.

This court has determ ned that the one-year statute of
[imtations in 8§ 2244(d)(1) is subject to equitable tolling in

appropriate extraordinary circunstances. See Davis v. Johnson,

" Absent equitable tolling, the last possible date on which
Shabazz coul d have tinely sought federal habeas relief was Apri
23, 1997. United States v. Flores, 135 F.3d 1000, 1006 (5th Cr
1998) (8§ 2255 case).
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No. 98-20507, 1998 W. 733731, at *6 (5th Gr. Cct. 21, 1998);

accord MIller v. New Jersey State Dep’'t of Corrections, 145 F. 3d

616, 617-18 (3d Cr. 1998); Mller v. Marr, 141 F.3d 976, 978

(10th Gir.), cert. denied, 1998 W 407280 (U.S. Oct. 5, 1998)

(No. 98-5195); Calderon v. United States Dist. Court, 128 F. 3d

1283, 1287-88 (9th Cr. 1997), cert. denied, 118 S. C. 899

(1998).

The district court erred by failing to address the factual
and | egal argunents Shabazz presented in support of his claimof
equitable tolling. Further factual devel opnent, including an
evidentiary hearing, may be necessary to resolve the equitable
tolling issue.

We note that Shabazz’s petition raises argunents, cogni zabl e
in federal habeas, which have not been addressed in the first
instance by the district court and which were not considered by
the district court in its determ nation whether a COA shoul d

issue. See Muniz v. Johnson, 114 F.3d 43, 45 (5th Cr. 1997);

United States v. Youngbl ood, 116 F.3d 1113, 1114 (5th Cr. 1997).

Thi s opinion expresses no intimation as to the ultimte
outcone of this appeal. However, we note that the AEDPA
limtations period should only be equitably tolled in “rare and
exceptional circunstances.” Davis, No. 98-20507, 1998 W. 733731,
at *6.

APPEAL SEVERED FROM NO. 98-40446; COA GRANTED; VACATED AND
REMANDED.



