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Bef ore GARWOOD, BARKSDALE, and BENAVI DES, Circuit Judges.
PER CURI AM *

The linchpin to this appeal by Aaron Lott, a former City of
Lubbock enpl oyee, from an adverse summary judgnment in his civil
rights action involving the Gty's investigation, on hiring him
of his crimnal records is whether, in the light of Lott’s consent
to obtaining such records, he has waived his claimto a
constitutional right of privacy in a public crimnal record.
Concl udi ng that he has, we AFFIRM

| .

"Pursuant to 5TH QR R 47.5, the Court has determined that this
opi ni on shoul d not be published and is not precedent except under
the limted circunmstances set forth in 5THGQR R 47.5. 4.



The Gty hired Lott as a senior programm ng analyst in My
1996. This position required use of the Cty police departnent
conputer system and the Texas Law Enforcenent Tel ecomruni cations
System ( TLETS).

Just after Lott began work, the Cty police departnent
investigated Lott in order to authorize his access to the TLETS
system Lott conpleted a personal history information sheet, which
asked:

Have you ever been arrested, charged with a
crimnal offense, questioned as a possible
suspect in a crimnal i nvestigation or
otherwi se detained by the police for any
reason other than a traffic violation?
Lott checked “No” and listed “NNA” in the 12 bl anks that foll owed.

The form also included an authorization for the rel ease of

ext ensi ve background i nformation, which Lott signed:
| hereby request and authorize you to furnish

t he LUBBOCK POLI CE DEPARTMENT wi t h any and al |
information they may request concerning |

anong other records,] ny ... crimnal record
Ce This authorization s specifically
intended to i nclude any and all information of

a confidential or privileged nature as well as
phot ocopi es of such docunents if requested.

The police departnent obtained Lott’s FBI identification record,
whi ch i ndicated a 1974 Kansas convi ction and fine for possessi on of
marijuana and a 1975 Col orado felony charge for sale of narcotics
(the record did not indicate the renoval of the charge after
deferred adj udi cation).

After the police departnent investiated the conflicts between
Lott’ s statenents and the records, he was suspended for five days
for di shonesty. And, he was not authorized to use TLETS. The Gty
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Manager upheld the suspension after a grievance hearing in June
1997. That sanme nonth, Lott was term nated for unrel ated reasons.

In this action, clains were raised pursuant to 42 U S.C 8§
1983 and state | aw against the Gty, the Gty Mnager, and police
depart nent nenbers who conducted the investigation. Under 8§ 1983,
Lott claimed a constitutional right to privacy in his crimna
record and a violation of the procedure specified under 28 C. F. R
8§ 50.12, which requires that information obtained through FBI
records and used agai nst an applicant be presented to the applicant
to review and correct.

Summary judgnent was granted for the defendants, on the basis
that 28 CF. R 8 50.12 creates no private right of action. Lott’s
state law <clains were inplicitly dismssed for lack of
jurisdiction.

1.

Lott does not question the rejection of a private right of
action under 28 CF. R 8 50.12. Nor does he cite, much less rely
on, 8 50.12, or the procedure required by it, in claimng error.

I nstead, citing Wodland v. Cty of Houston, 940 F. 2d 134 (5th
Cr. 1991), and Plante v. Gonzal ez, 575 F.2d 1119 (5th GCr. 1978),
Lott asserts that “[t]he District Court should have perforned the
[constitutional] balancing test and determ ned as a matter of |aw
whet her the governnent’s conpelling interest inthe information it
obt ai ned overcane [Lott’s] reasonable expectation of privacy”.
Lott does not, however, respond to Appellees’ alternative point

that his signed authorization waived this clainmed privacy right.



W review a sunmary judgnent de novo, applying the sane
standard as the district court. E.g., OHM Renedi ati on Services V.
Evans Cooperage Co., Inc., 116 F.3d 1574, 1579 (5th G r. 1997).
Such judgnent is appropriate where “there i s no genuine issue as to
any material fact and ... the noving party is entitled to a
judgnent as a matter of law'. Feb. R CGv. P. 56(c).

Several of our sister circuits have held that crimnal
histories are matters of public record in which no constitutional
privacy interests exist. See Scheetz v. The Morning Call, Inc., 946
F.2d 202, 207 (3rd Gr. 1991), cert. denied, 502 U S. 1095 (1992)
(“the information contained in a police report is not protected by
the confidentiality branch of the <constitutional right of
privacy”); Fraternal Oder of Police, Lodge No. 5 v. Gty of
Phi | adel phia, 812 F.2d 105, 117 (3rd G r. 1987) (“because arrests
are by definition public, and because it is unlikely that anyone
could have a reasonable expectation that an arrest wll remain
private information, we hold that arrest records are not entitled
to privacy protection and we need not engage in the bal ancing
analysis”); Cine v. Rogers, 87 F.3d 176, 179 (6th GCr.), cert.
denied, 519 U S. 1008 (1996) (“there is no privacy interest in
one's crimnal record that is protected by the United States
Constitution”); Eagle v. Mrgan, 88 F.3d 620, 628 (8th Cr. 1996)
(“the type of information contained within ... crimnal history
files is not the sort of data over which an individual can
successfully assert aright to privacy”); N lsonv. Layton Gty, 45

F.3d 369, 372 (10th Gr. 1995)(“Information readily available to



the public is not protected by the constitutional right to privacy.
Consequent |y, governnment disclosures of arrest records, judicia
proceedi ngs, and information contained in police reports do not
inplicate the right to privacy.”) (citations omtted). Accord
Wiite v. Thomas, 660 F.2d 680, 686 (5th Gr. 1981), cert. deni ed,
455 U. S. 1027 (1982) (“Any rights that m ght have grown out of an
expungenent order ... are not ... privacy rights entitled to
constitutional protection”).

But, it is nore than well-established that we do not address
a constitutional issue if the case can be resolved on another
basis. E.g., ACORN v. Edwards, 81 F.3d 1387, 1390 (5th Cr. 1996).
That is the situation at hand.

Al t hough Appel |l ees raised the waiver issue in district court
as a basis for sunmary judgnent, and Lott responded to it, the
court did not address it. O course, we can uphold a summary
j udgnent on a point not addressed by the district court, so |long as
the point was raised as part of the summary judgnent record. E. g.,
United States v. Early, 27 F.3d 140, 142 (5th Gr. 1994).

Appel | ees reassert the waiver point here; but, unlike in
district court, Lott does not respond. In short, any clained
privacy interest was wai ved by his signing the authorization form
Summary judgnent was proper.

L1l
For the foregoing reasons, the judgnent is

AFFI RVED.



