IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 98-10477
Summary Cal endar

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
vVer sus
ROBERT DCRI AN JOHNSON,
Def endant - Appel | ant.
Appeal fron1{hé On{téd-s{a{eé ﬁsﬂrict Court
for the Northern District of Texas
USDC No. 3:97-CR-221-1-P
 April 1, 1999
Bef ore H G3 NBOTHAM JONES, and DENNI'S, Circuit Judges.
PER CURI AM *
Robert Dorian Johnson appeal s his conviction and sentence
for unauthorized use of an access device and for nail fraud.
Johnson argues that the trial court erred by failing to
i ncl ude an acconplice instruction in the jury charge regarding
Jackie Kilinc's testinony that Johnson asked her to call credit
card conpani es and pose as the cardholder. The record does not
indicate that Kilinc received inmunity for her testinony or that

she had the crimnal intent required to be an acconplice. See

United States v. Santos, 483 F.2d 35, 35 (5th Gr. 1973) (hol ding
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that a district court’s refusal to include an acconplice
instruction is not error unless the person who testified could be
consi dered an acconplice). Johnson’s argunent is without nerit.
Johnson argues that the district court abused its discretion
by adm tting purported double hearsay evidence at trial. The
district court admtted First USA Bank business records which
i ncl uded statenents made by an individual identified as “Robert
Johnson” and recorded by a first USA Bank enpl oyee. The bank
records are adm ssible under the business records exception to

the hearsay rule. See WIlson v. Zapata Of-Shore Co., 939 F. 2d

260, 271 (5th Gr. 1991); Fed. R Evid. 803. The statenents
within the bank records are adm ssi ble under Rule 801(d)(2) (A as

the adm ssions of a party opponent. See United States v.

d enpbns, 676 F.2d 122. 123 (5th Gr. 1982); WIlson, 939 F.2d at
271 (holding that if the information contained in business
records is supplied by an outsider, the outsider’s statenent nust
fall within another hearsay exception to be adm ssible).
Johnson’s argunent is without nerit.

Johnson argues that the evidence is insufficient to support
hi s convictions of unauthorized use of an access devi ce because
the Governnent failed to prove his intent to defraud. The
evi dence indicated that an Advanta Visa card and a First USA Bank
Visa card were issued in Lea Ann Bair’'s nanme, that Bair did not
know the cards were issued, that Johnson used the credit cards
w t hout her know edge or consent, and that Johnson took steps to
hide his actions. A rational trier of fact could have found

beyond a reasonabl e doubt that Johnson had intent to defraud.
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See United States v. Isnmoila, 100 F.3d 380, 387 (5th Gr. 1996)

(holding that intent to commt credit card fraud nay be
established by circunstantial evidence). Johnson’s argunent is
W thout nerit.

Johnson al so argues that the evidence is insufficient to
support his conviction of mail fraud because the Governnent
failed to prove his intent to defraud. The evidence indicated
that a D scover card was issued in Bair’s nanme, that Bair did not
apply for the credit card or give Johnson authority to do so, and
t hat Johnson signed Bair’s nane on the credit card application.

A reasonable trier of fact could have found beyond a reasonabl e

doubt that Johnson had intent to defraud. See Crowe V. Henry,

115 F. 3d 294, 297 (5th Gr. 1997).

Finally, Johnson argues that the district court clearly
erred in determning the anount of |loss attributable to his
crimnal conduct. The credit card transactions involving
Johnson’s ex-wife and his business partner were sufficiently
simlar to the offense of conviction to establish a continuing

pattern of crimnal behavior. See § 1B1.3(a)(2); United States

v. Bethley, 973 F.2d 396, 401 (5th Cr. 1992). The district
court did not err by including the transactions as rel evant
conduct. Johnson’s argunent is wthout nerit.

We have reviewed the record and find no reversible error.

Accordingly, the judgnent of the district court is AFFI RVED.



