IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 98-10732
Summary Cal endar

ELBERT SI LAS GREEN
Pl ai ntiff-Appellant,
ver sus

R O LAMPERT, SR, Warden; JANE DOE, Adm nistrative Personnel of the
John Mddleton Transfer Facility; JOHN DOE, Admnistrative
Personnel of the John Mddleton Transfer Facility; WAYNE SCOTT,
DI RECTOR, TEXAS DEPARTMENT OF CRIM NAL JUSTICE, | NSTI TUTI ONAL
Dl VI SI ON

Def endant s- Appel | ees

Appeal fromthe United States District Court
for the Northern District of Texas
No. 1:97-CV-12-BA

August 4, 1999
Bef ore H G3 NBOTHAM JONES, AND DENNI'S, Circuit Judges.
PER CURI AM *

Thi s appeal concerns Elbert Silas Green’s allegation that he
was unconstitutionally denied access to the courts by the
i nadequacy of the law library in a facility at which he was
i ncar cer at ed. Thi s inadequacy, he alleges, prevented him from
filing a 28 U.S.C. 8§ 2254 habeas petition, which woul d have argued
that his trial attorney had perforned ineffectively by failing to
call four eyewitnesses who would have presented an affirmative

“medi cal ” def ense.

"Pursuant to 5th CGr. R 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5th Gr. R 47.5.4.



A magi strate judge, acting pursuant to Spears v. McCotter, 766

F.2d 179 (5th G r. 1985), concluded that G een had failed to show
that the allegedly i nadequate |li brary prejudi ced his | egal position
in his crimnal case or in the present case. After receiving
various responsive pleadings, the nmagistrate judge dism ssed the
conplaint with prejudice as frivolous, because Geen had still
failed to all ege any specific facts to establish that inadequacies

in the law library prejudiced him in a legal proceeding, as

required by Lewis v. Casey, 518 U S. 343 (1996). Geen filed a
tinmely notice of appeal after his notion for judgnent
notw t hstandi ng the verdict was deni ed.

The magistrate judge’s conclusion that Geen has shown no

prejudice is correct. To prevail under Lewis v. Casey, a prisoner

must show actual injury. See Ruiz v. United States, 160 F.3d 273,

275 (5th Gr. 1998). Geen's own allegations reflect that during
the rel evant period of incarceration, he still had pending a state
habeas application. Even if Geen could have researched and filed
his 8§ 2254 petition during that period, the petition, if filed,
woul d al nost surely have been dism ssed w thout prejudice for

failure to exhaust state renedies. See Rose v. Lundy, 455 U S

509, 522 (1982) (requiring dismssal of 8§ 2254 petitions containing
unexhaust ed cl ai ns).

AFFI RVED.



