IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 98-10818
Conf er ence Cal endar

ALFREDO URDI ALES,
Pl ai ntiff-Appellant,
vVer sus
SCOTT, Nurse; TEXAS BOARD OF PARDONS & PARCLES,
Def endant s- Appel | ees.
Appeal fron1{hé On{téd-s{a{eé ﬁsﬂrict Court
for the Northern District of Texas

USDC No. 1:98-CV-113

April 19, 1999
Before JONES, SM TH and DUHE, Circuit Judges.
PER CURI AM *

Al fredo Urdi al es, Texas prisoner # 562854, seeks to appeal
the district court’s dismssal of his 42 U S.C. § 1983 acti on.
The district court held that Urdi al es was chal |l engi ng the deni al
of parole and that he nust pursue his action through a wit of
habeas corpus. The court dism ssed the action w thout prejudice
to his right to seek federal habeas relief after his state
remedi es were exhausted. Urdiales argues that the district court

erred in characterizing his 8 1983 conplaint as a challenge to

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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the denial of parole sounding in habeas. He cites Cook v. Texas

Dep’t of Grimnal Justice Planning Dep’t, 37 F.3d 166 (5th Gr.

1994) in support of his argunent that his clainms are properly
brought in this 8 1983 action. He states that he wants the
parol e exam ner and the Parol e Board to cease from considering at
future parole hearings the allegations of charges that were

di sm ssed.

Urdiales is not challenging the outconme of a single
defective parole hearing. He is challenging the Board' s ability,
procedurally, to consider a particular dismssed charge in future
parole determnations. Udiales is correct that the district
court erred in characterizing his 8 1983 conpl aint as a habeas
action and dismssing it for exhaustion of state renedies. Cook,
37 F.3d at 168.

Havi ng concluded that Urdiales’ clains were properly filed
inthis 8 1983 action, we note that Urdiales has had three
actions or appeals dismssed as frivolous, subjecting himto 28

US C 8 1915(g). See Urdiales v. Larowe, No. 95-20446 (5th Cr.

Aug. 23, 1995) (district court and this court dism ssed as

frivolous); Urdiales v. Nguyen, No. G 93-61 (S.D. Tex. Jul. 12,
1995) (district court dismssed as frivolous; Urdial es
voluntarily dism ssed appeal).

Urdiales is BARRED from proceedi ng | FP under the Prison
Litigation Reform Act of 1995 (PLRA) because, on at |east three
prior occasions while incarcerated, Urdiales has brought an
action or appeal in a United States Court that was di sm ssed as

frivolous. 28 U . S.C. § 1915(g); Adepegba v. Hamons, 103 F. 3d
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383, 387 (5th Cr. 1996). Accordingly, Udiales’ |IFP status is
DECERTI FI ED, and he may not proceed IFP in any civil action or
appeal filed while he is in prison unless he is under inm nent
danger of serious physical injury. 28 U S. C § 1915(g). This
appeal is DI SM SSED.

Urdi al es has 15 days fromthe date of this opinion to pay
the full appellate filing fee of $105 to the clerk of the
district court, should he wish to reinstate his appeal.

| FP DECERTI FI ED; APPEAL DI SM SSED



