IN THE UNI TED STATES COURT OF APPEALS

FOR THE FI FTH Cl RCU T

No. 98-10931
cons. w
No. 99-11077

Summary Cal endar

JESSI E JAMES CALLOWAY,
Pl ai ntiff-Appellant,
ver sus
NFN CORRECTI ONAL OFFI CER 3 WEBB, Etc.; ET AL.,
Def endant s,
NFN CORRECTI ONAL OFFI CER 3 WEBB, Sergeant;
J. SLOAN; LONNI E CARPENTER, Sergeant;
RENE YBARRA, Sergeant; WES DENTON,

Correctional O ficer 3,

Def endant s- Appel | ees.

Appeals fromthe United States District Court
For the Northern District of Texas
(1:95-CVv-33)

February 2, 2001
Bef ore H G3 NBOTHAM W ENER, and BARKSDALE, Circuit Judges.
PER CURI AM ~
This case is a section 1983 suit by a Texas state prisoner,

Jesse Janes Cal | onay, who al |l eges excessive force by prison guards

"Pursuant to 5TH QR R 47.5, the court has determnm ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.



in violation of the Eighth Anendnent. A jury found in favor of the
def endant correctional officers. On appeal, Calloway argues that
the district court abused its discretion in denying his request for
appoi nted counsel. Finding no abuse of discretion, we affirm

I

While he was being transferred between facilities, Calloway

made statenents that angered several guards. According to
Cal | oway, the guards then beat him resulting in a small | aceration
above his eye and a sprained ankle. Cal | oway sued one of the

guards under 42 U. S.C. section 1983, seeking a decl aratory judgnent
and damages.

Before trial, Call oway requested court-appoi nted counsel under
28 U.S.C. § 1915(e)(1). The trial court denied the request, and
| ater entered judgnent against Calloway. Calloway appeal ed, and
this circuit reversed and remanded, hol ding that the district court
abused its discretion in denying the appoi nt nent of counsel w thout
considering the factors outlined in Unmer v. Chancellor.!?

Returning to the district court, Calloway renewed his request,
and the court again denied appointed counsel, citing the U ner
factors and noting that the court had ensured that Calloway had
copi es of previously disclosed discovery materials, that Calloway
had been filing notions and responses, and that the case was not

conplex. Calloway appeal ed the denial of appointed counsel.

1691 F.2d 209, 213 (5th Gr. 1982).
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The case proceeded to trial a second tine with Calloway

representing hinself.?2 A jury found in favor of all the
def endant s. Call oway appealed the jury verdict, which was
consolidated wwth Calloway’ s earlier appeal. In these consolidated

appeals, Calloway argues only a single issue: that failure to
appoint trial counsel was an abuse of discretion by the district
court.
|1

“A trial court is not required to appoint counsel for an
indigent plaintiff asserting an action under 42 U S C. 8§ 1983
unl ess the case presents exceptional circunstances.”® The district
court has “considerable discretion” to grant or deny a notion to
appoi nt counsel ,* but the court nust consider several factors.
These i ncl ude:

1. the type and conplexity of the case;

2. the petitioner’'s ability to adequately present and
i nvestigate his case;

2 The Defendant Wbb at sone point had disclosed information
about the other guards involved in the alleged beating; after
remand, Calloway filed an anended conpl ai nt nam ng five def endants,
and the case went to trial against all five.

® Branch v. Cole, 686 F.2d 264, 265 (5th Cr. 1982).

4 1d. at 267. Calloway argues that this court inpermssibly
limts the discretion of the district court by requiring
“exceptional circunstances” for counsel to be appointed. W have
stated, however, that although “exceptional circunstances” nmay
require a district court to appoint counsel, id. at 265, the
district court generally has discretion under 28 US C 8
1915(e) (1) to appoint counsel in the interests of justice. U ner,
691 F.2d at 213.



3. the presence of evidence which largely consists of

conflicting testinony so as to require skill in presentation
of evidence and in cross-exam nation; and
4. the Ilikelihood that appointnment wlil benefit the

petitioner, the court, and the defendants by shortening the
trial and assisting in just determ nation.?®

Al t hough this case does involve sone conflicting testinony
about whether the guards in fact beat Calloway, there is nothing
“exceptional” about this case. The factual issue is sinple:
whet her, and how, the guards beat Calloway. The legal issue is
discrete: did the beating, if proved, violate the E ghth Anmendnent.
There are no usual evidentiary issues. The district court found
that Calloway had the ability to represent hinself adequately, and
the record prior to the denial of his request for appointed counsel
suggests no error in that finding. Thus, at best, Calloway s case
inplicates only the third of the four listed factors for appointing
counsel . The district court did not abuse its discretion in
denyi ng the appoi ntnent of counsel.

11
Earlier cases have affirned denials of appointed counsel in a

case involving nunerous legal clains arising out of an alleged

> Parker v. Carpenter, 978 F.2d 190, 193 (5th Cr. 1992)
(internal quotation marks omtted). Par ker provides the | atest
restatenent of the U nmer factors. This court has al so announced
factors upon which a court may not base a denial of appointed
counsel, such as a belief that attorneys would be unwilling to
represent the plaintiff. See Branch, 686 F.2d at 267 (remandi ng
for consideration of proper factors); Uner, 691 F.2d at 212-13
(sane).



illegal detention and beating® and in a case involving denial of
food to a prisoner who refused to fully dress for neals.’
Calloway’s case is no nore conplex than these. The district
court’s deni al of appoi ntnent of counsel and final judgnment inthis

case are AFFI RVED

6 See Richardson v. Henry, 902 F.2d 414, 415, 417 (5th Cr.
1990) .

" See Cooper v. Sheriff, Lubbock County, 929 F.2d 1078, 1081,
1084 (5th Cr. 1991).



