IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 98-11033
Conf er ence Cal endar

J.B. STELL GAINES, SR ; JOSEPH DOM NI C JAMVE
Pl aintiffs-Appellants,
ver sus
DALLAS COUNTY, Court System JOHN VANCE, District Attorney’s
O fice; STATE OF TEXAS; DALLAS COUNTY JAIL; TEXAS DEP' T
OF CRI M NAL JUSTI CE
Def endant s- Appel | ees.
Appeal fromthe United States District Court
for the Northern District of Texas
USDC No. 3:98-CV-1465-P

August 26, 1999
Before KING Chief Judge, and JOLLY and DAVIS, G rcuit Judges.
PER CURI AM *

J.B. Stell Gaines, Sr., Texas prisoner #98049178, and Joseph
Dom ni ¢ Jamre, Texas prisoner #98042266, appeal fromthe
dismssal with prejudice as frivol ous under 28 U S. C
88 1915(e)(2)(B)(i) and 1915A(b) (1) of their civil rights |lawsuit
filed pursuant to 42 U.S.C. 8 1983. Plaintiffs alleged that they
and a nultitude of other Texas innmates had been denied their

statutory right to an examning trial prior to the issuance of

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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their indictnments and that this denial was the result of an
ongoi ng conspiracy perpetrated by the defendants. They concl uded
that their resulting illegal confinenment violated the Thirteenth
Amendnent’ s prohi bition of involuntary servitude.

The district court may dism ss an | FP conplaint as frivol ous
under 28 U. S.C. 8 1915(e)(2)(B)(i) if it lacks an arguabl e basis
inlaw or fact. Siglar v. H ghtower, 112 F.3d 191, 193 (5th Cr

1997). The dism ssal of an | FP conplaint as frivolous is
reviewed for an abuse of discretion. 1d. The Texas courts have
held that “[t]he return of an indictnent termnates the right to
an examning trial and elimnates the necessity therefor.”

Rogers v. Texas, 486 S.W2d 786, 787 (Tex. Cim App. 1972)

(citations omtted); see also Texas v. Reiner, 678 F.2d 1232,

1233 (5th Gr. 1982)(“Failure to grant an examning trial prior
to the return of the indictment in no way affects its
validity.”). The district court did not abuse its discretion by
dismssing the instant |awsuit as frivol ous.

The instant appeal is simlarly frivolous. See Howard v.

King, 707 F.2d 215, 219-20 (5th G r. 1983). Accordingly, the
appeal is dismssed as frivolous. See 5THCQR R 42.2. Al
out st andi ng noti ons are deni ed.

The dism ssal of the lawsuit as frivolous in the district
court and the dismssal of this appeal as frivolous each count as
a strike against Gaines and Jamme for purposes of 28 U S. C
8§ 1915(g). We caution Gaines and Jamre that once a prisoner
accunul ates three strikes, that prisoner may not proceed IFP in

any civil action or appeal filed while he is incarcerated or
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detained in any facility unless he is under inmm nent danger of
serious physical injury. See 8§ 1915(9).
APPEAL DI SM SSED AS FRI VOLOUS; MOTI ONS DENI ED.



