UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 98-11158

LOCKHEED MARTI N VOUGHT SYSTEMS CORPORATI ON, Fornerly
known as Loral Vought Systens Corporation; COMM TTEE OF
LOCKHEED MARTI N VOUGHT SYSTEMS CORPORATI ON RETI REE GROUP
HEALTH PLANS, Fornerly known as the Commttee of Loral
Vought Systens Corporation Retiree G oup Health Pl ans,

Plaintiffs - Counter Defendants - Appell ees,
VERSUS
JOHN MOLLICK, Individually and as Representative of a O ass
of persons Simlarly Situated; THOVAS D. FIELD, JR, Individually
and as Representative of a Class of Persons Simlarly Situated;
ROBERT L. LIDDELL, Individually and as Representativeof a O ass of
Persons Simlarly Situated; LTV RETI REES ASSCCI ATI ON,

Def endants - Counter C aimnts - Appellants.

Appeal fromthe United States District Court
for the Northern District of Texas

(95- CVv-807)
February 11, 2000
Bef ore DUHE', BARKSDALE and DENNI'S, Circuit Judges.

PER CURI AM *

Def endant - Appel | ants appeal fromthe district court’s summary
judgnent rejecting their counter-clains and declaring that
Plaintiff-Appellees, by enacting and inplenenting anendnents to
retiree group health plans, did not violate the Enpl oyee Retirenent
| ncone Security Act of 1974 (“ERISA’), 29 U S. C. § 1001, et. seq,

or exercise rights or powers precluded by the Frost Anendnent, Pub.

"Pursuant to 5" CCR. R 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5" QR R 47.5. 4.



L. No. 102-484, 8§ 839, 106 Stat. 2315 (1992), the asset purchase
agreenent, or the doctrine of estoppel. Appel l ants raise four
poi nts of controversy on appeal, viz., whether: (1) the health plan
anendnents violated the terns of the ER SA plans; (2) the
anendnents violated Plaintiff-Appellees’ fiduciary duties to
Def endant - Appellants as plan admnistrators; (3) Plaintiff-
Appel | ees were equitably estopped fromenacting the anendnents; or
(4) the Frost Anendnent anended ERISA to prevent Plaintiff-
Appel l ees fromenacting the health plan anmendnents. After careful
revi ew and consi deration of the record and the parties’” witten and
oral argunents on appeal, we affirm for substantially the sane
reasons assigned by the district court in its order and opinion.

Wth respect to the first issue, it is well-settled that
wel fare plans do not vest under ERI SA and that they may be anended
at the enployer’s discretion unless the Sunmary Pl an Description
(“SPD") clearly and expressly limts that right. See Fallo v.
Piccadilly Cafeterias, Inc., 141 F. 3d 580, 583 (5'" Cir. 1998); Wse
v. El Paso Natural Gas Co., 986 F.2d 929, 935 (5'" Gir. 1993) cert.
denied 510 U. S. 870 (1993). W agree with the district court that
under the law and the undisputed material facts, the Plaintiff-
Appel l ees’ actions did not violate any clearly expressed
limtations or fail to fulfill any stipulated condition.

Wth respect to the second issue raised, it is well-settled
that although Congress has authorized enployees of an enployer
conpany to serve as plan fiduciaries, the enployer is not acting in
a fiduciary capacity when anending an ERI SA welfare plan. See

Gindstaff v. Green, 133 F.3d 416, 424 (6'" Cr. 1998); see also



| zzarelli v. Rexene Prods. Co., 24 F.3d 1506, 1524 (5'" Cir. 1994)
(“[ An enpl oyer] can wear two hats: one as a fiduciary and the ot her
as the drafter of a plan’s terns . . . [a]n enployer does not act
as a fiduciary when it anmends or otherwi se sets the terns of a
plan.”). Thus, we agree with the district court that in enacting
the anmendnents to the health plans, Plaintiff-Appellees did not
violate their fiduciary duty or abuse their discretion.

Wth respect tothe third issue raised on appeal, this circuit
has not squarely addressed whet her an estoppel cause of action is
avai |l abl e under ERI SA; we need not resolve this issue, however,
because assum ng arguendo that an estoppel cause of action does
exi st, we conclude that Defendant-Appellants have not established
such a cause of action. To recover under an equitable estoppe
theory, a beneficiary nust “establish a material m srepresentati on,
reasonabl e and detrinental reliance upon the representation, and
extraordi nary circunstances.” Wir v. Federal Asset Disposition
Assoc., 123 F.3d 281, 290 (5'" Cir. 1997) (citing In re Unisys Corp.
Retiree Medical Benefit “ERISA” Litig., 58 F.3d 896, 907 (39 Cir.
1995)). As the district court correctly concluded, Defendant-
Appel l ants did not present evidence of oral representations that
could be construed as an interpretation of an anbiguous plan
provi si on, and t hus have not est abl i shed a mat eri al
m srepresentation sufficient to recover under an ERI SA estoppe
cause of action.

Wth respect to the fourth issue raised, we agree wth the
district court that the Frost Anmendnent deals solely with existing

and future obligations to pay benefits as determ ned by the terns



of the plans and did not anmend ERISA so as to alter Plaintiff-
Appel l ees’ rights to anend the terns of such plans.

For these reasons, and for substantially the sane reasons set
forth by the district court, we AFFIRMthe judgnent of the district

court.



