IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 98-11251
Summary Cal endar

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
vVer sus
ERNEST LEE HOWARD,
Def endant - Appel | ant.
Appeal fron1{hé On{téd-s{a{eé ﬁsﬂrict Court
for the Northern District of Texas

USDC No. 4:98-CR-84-A-1

June 2, 1999
Before JOLLY, SM TH, and WENER, C rcuit Judges.
PER CURI AM *

Ernest Lee Howard has appeal ed his conviction and sentence
for controll ed substance and firearns violations. For the
foll ow ng reasons, we AFFI RM

After DaJuan Pratt, a fifteen-year-old enployee at a “weed
house” mai ntai ned by Howard and codef endant Al fred Brooks,

m st akenly shot and fatally wounded a seven-year-old boy with a
firearm supplied by Howard, Pratt hid the weapon under a mattress

at Howard’ s nearby residence. Later that day, Pratt authorized

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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the investigating officer to enter the residence and retrieve the
weapon. The district court denied Howard' s notion to suppress
the firearm

We find no error, clear or otherwse, in the district court’s
finding that DaJuan Pratt had apparent authority to authorize
authorities to enter Howard’'s dwelling to retrieve the firearm

United States v. Gonzales, 121 F.3d 928, 938 (5th Gr. 1997),

cert. denied, 118 S. . 726, 1804 (1998). W |ikew se reject

Howard’ s suggestion that Pratt’s consent to the search was

i nvoluntary due to his age and custodial status. United States

v. Kelley, 981 F.2d 1464, 1470 (5th Gr. 1993); see also United

States v. GQutierrez-Hernosillo, 142 F.3d 1225, 1231-32 (10th Cr

1998) .

The record supports the district court’s finding that Howard
acted with malice aforethought when he supplied a teenager with a
weapon and instructed himto use it if someone cane in the back
door. Thus, the district court correctly applied the sentencing
gui delines for second degree nurder to determ ne Howard’' s base

of fense | evel . United States v. Branch, 91 F.3d 699, 711, 734

(5th Gr. 1996), cert. denied, 520 U S. 1185 (1997); United

States v. Gonzales, 996 F.2d 88, 89-92 (5th Gr. 1993); see

U S S G 8§ 2K2.1(c)(1)(B)
Wil e Howard waited nearby in a car, his codefendant,
Brooks, threatened a witness not to reveal his and Howard' s nanes
to the police. Howard challenges the district court’s
determ nation that Howard had obstructed justice because the

intimdation of the witness was jointly undertaken by both Howard



No. 98-11251
- 3-

and Brooks. W find no error in the enhancement of Howard’s

sentence for obstruction of justice. United States v. Isnoila,

100 F.3d 380, 397 (5th Cir. 1996), cert. denied, 520 U S. 1219,
1247 (1997).

AFFI RVED.



