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PER CURI AM *
Al fred Brooks appeals his guilty plea conviction and sentence

for firearns and controll ed substance violations. W affirm
| . BACKGROUND AND PROCEEDI NGS
Al fred Brooks and his co-defendant, Ernest Lee Howard,
enpl oyed fifteen-year-old DaJuan Pratt to sell marijuana and to
guard their drug house in Fort Wrth, Texas. Br ooks and Howard
gave Pratt a pistol to use in the event that soneone tried to rob

hi mwhile he sold marijuana. On March 22, 1998, Pratt shot and

"Pursuant to 5TH QR R 47.5, the Court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5THQR R 47.5. 4.



kill ed a seven-year-ol d nei ghborhood boy under the m staken bel i ef
that the boy was trying to rob the drug house.

Brooks and Howard were charged in a nine count indictnent,
including: (1) conspiracy to distribute marijuana and to enploy a
person under 18 years of age to possess marijuana with intent to
distribute; (2) possession of afirearmby a convicted felon; (3)
possessi on of ammunition by a convicted felon; (4) delivery of a
handgun to a juvenile; (5) enploying a person under 18 years of
age to distribute marijuana; (6) maintaining a house to distribute
marijuana; (7) using and carrying a firearmin relation to a drug
trafficking crime; (8) transferring a firearmw th the know edge
that it would be used in a drug trafficking crine; and (9)
enpl oying a person under the age of 18 to maintain a place to
di stribute marijuana.

Howard went to trial and was convicted on all counts. Brooks
pl eaded guilty to Counts 2, 6, and 7 pursuant to a plea agreenent
in which he stipulated to a | engthy factual resune describing his
and Howard's activities. The Governnent agreed not to prosecute
Brooks for any other offenses arising out of the conduct descri bed
in the factual resune and to consider the possibility of a notion
for a downward departure pursuant to United States Sentencing
GQuidelines (U S.S.G) 8 5K1.1. Brooks did not waive his right to
appeal .

At sentencing, the district court applied the provisions of
US S G 8 2K2.1 and conputed his offense |evels for Counts 2 and

6 by using the guidelines for second degree nmurder. The district



court also enhanced Brooks' sentence for obstruction of justice
based on his intimdation of a wiwtness. The court inposed a 120-
nmont h sentence for Count 2, a concurrent 235-nonth sentence for
Count 6, a consecutive 60-nmonth sentence for Count 7, and
concurrent three-year terns of supervised release for each count.
Finally, the <court ordered Brooks and Howard, jointly and
severally, to pay restitution of $3,153 to the victims nother.
Brooks filed a tinely notice of appeal.
1. DI SCUSSI ON

In his first point of error, Appellant challenges his guilty
plea to Count 7 of the indictnment, arguing that the district court
commtted reversible error inviolation of Fed. R Crim P. 11 when
it failed to advise himthat the firearmcount to which he pl eaded
guilty carried a mandatory m ni num penalty. W conclude that the
district court's failure to advise Appellant on the nmandatory
m ni mum sent ence was harmnl ess error.

Rule 11 of the Federal Rules of Crim nal Procedure provides,
in relevant part:

(c) Advice to Defendant: Before accepting a plea of

guilty or nolo contendere, the court nust address the

def endant personally in open court and inform the

def endant of , and determne that the defendant

under st ands, the foll ow ng:

(1) the nature of the charge to which the plea is

of fered, the mandatory m ni num penal ty provided by | aw,

i f any, and t he maxi numpossi bl e penalty provi ded by | aw,

i ncluding the effect of any special parole or supervised

release term the fact that the court is required to

consi der any applicable sentencing qguidelines but may

depart from those guidelines under sone circunstances,

and, when applicable, that the court nmay al so order the

defendant to nmmke restitution to any victim of the
of f ense;



(h) Harm ess Error. Any variance from the procedures
required by this rule which does not affect substanti al
rights shall be disregarded.

When an appellant clainms that a district court has failed to
conply with Rule 11, we “conduct a straightforward, two-question
"harm ess error' analysis: (1) Did the sentencing court in fact
vary fromthe procedures required by Rule 11, and (2) if so, did
such vari ance affect substantial rights of the defendant?” United
States v. Johnson, 1 F.3d 296, 298 (5th Cr. 1993) (en banc). To
determ ne whether the error affected substantial rights, we focus
on whet her “the defendant's know edge and conpr ehensi on of the ful
and correct information would have been likely to affect his
W llingness to plead guilty.” Johnson, 1 F.3d at 302.

Under the first prong of the analysis, we conclude the court
varied fromthe procedures required by Rule 11. The district court
i nformed Brooks that the firearmcount carried a “nmaxi numsent ence”
of 60 nonths' inprisonnent. 1In fact, a violation of 18 U S. C. 8§
924(c) requires a mandatory five-year sentence, consecutive to any
other termof inprisonnent. See 18 U. S.C. 8§ 924(c) (1) (A (i).

Havi ng found error, the next question is whether the error
af fected Brooks' willingness to plead guilty. These facts present
a prototypical case of harmess error. See United States v.
WIllianms, 120 F.3d 575, 578 (5th Cr. 1997), cert. denied, 118 S
. 722 (1998) (holding harm ess error where actual sentence was
| ess than the actual possible maxinmum); United States v. Pierce,
5 F. 3d 791, 793-94 (5th G r. 1993) (sane). Here, the sentencing

court informed Brooks during the Rule 11 coll oquy that his nmaxi mum



possible prison tine was 35 years (420 nonths) plus terns of
supervi sed release up to 72 nonths. Brooks' actual sentence was
295 nonths' inprisonnent followed by 36 nonths of supervised
rel ease, | ess than the maxi num of which he was i nforned.

We conclude fromour review of the record as a whole that the
court's failure to advise of the mandatory m ni nrum sentence on the
weapons offense was harmless error and did not influence the
defendant's decision to enter his guilty plea. The court did not
commt reversible error on this point.

In his second point of error, Brooks argues that the district
court erred by conputing his base offense | evel for Counts 2 and 6
using the guidelines for second degree nurder. See U.S.S. G 88§
2A1.2, 2K2.1(c)(1)(B). Brooks contends that the court shoul d have
applied the guidelines for involuntary mansl aughter. This Court
reviews the application of the Sentencing Guidelines de novo, and
it reviews the sentencing court's factual findings for clear error.
See United States v. Edwards, 65 F.3d 430, 432 (5th Gr. 1995).

The record supports the district court's finding that Brooks
acted with nmalice af oret hought when he and hi s co-defendant Howard
supplied a teenager with a weapon and instructed himto use it if
soneone attenpted to rob the drug house. Thus, the district court
correctly applied the sentencing guidelines for second degree
murder to determ ne Brooks' base offense level. See United States
v. Branch, 91 F. 3d 699, 711, 734 (5th Cr. 1996), cert. denied, 520
U S 1185 (1997); United States v. CGonzales, 996 F.2d 88, 89-92
(5th Gir. 1993).



In his third point of error, Brooks challenges the district
court's determnation that his sentence should be enhanced for
obstruction of justice. U S S. G 8 3Cl.1 provides for a two-I|eve
increase in the base offense level “if [] the defendant willfully
obstructed or inpeded, or attenpted to obstruct or inpede, the
admnistration of justice during the course of investigation,
prosecuti on, or sentencing  of the instant of f ense of

conviction.... This Court reviews a sentencing court's finding of
obstruction of justice for clear error. See United States v.
| snoila, 100 F.3d 380, 397 (5th Cr. 1996).

| medi ately following the shooting, Brooks called Lenora
Calton, the | essee of the drug house, and told her not to nention
him or Howard to the police. The next day, Brooks and Howard
visited Calton, and threatened her not to reveal his and Howard's
names to the police. W find no error in the enhancenent of
Brooks' sentence for obstruction of justice.

Finally, Brooks argues that the district court erred in
i nposing restitution upon himw thout explaining at the tinme of the
guilty plea that restitution was a possibility. The legality of a
restitution order is reviewed de novo, and, if the sentence is
legal, the award is reviewed for an abuse of discretion. See
United States v. Reese, 998 F.2d 1275, 1280 (5th Gr. 1993)
(citation omtted).

A failure in a plea colloquy mandates reversal only when it
af fects substantial rights, i.e., when the defendant's *“know edge

and conprehension of the full and correct information would have



been likely to affect [the defendant's] wllingness to plead
guilty.” Johnson, 1 F.3d at 302. The issue “'nust be resolved
solely on the basis of the Rule 11 transcript' and the other
portions (e.g., sentencing hearing) of the limted record nade in
such cases.” |d. (citation omtted).

Applying this standard to the instant case, we concl ude that
the district court's failure to nention the restitution during the
plea colloquy was harmess error. Brooks knew from the
rearrai gnnment hearing and the pl ea agreenent that he coul d be fined
up to $1,000,000. Furthernore, Brooks knew from the PSR that he
was required to pay restitution to the victims famly under the
Mandatory Victi mRestitution Act of 1994. Brooks did not object to
t he recommended order of restitution. The district court's $3153
order of restitution was harml ess error where the defendant was
advi sed of possible fines and the restitution did not exceed the
maxi mum possi ble fine. See United States v. Padin-Torres, 988 F. 2d
280, 284 (1st Cir. 1993) (order of restitution wi thout prior notice
at plea colloquy deened harm ess where restitution did not exceed
maxi mum fi ne anount of which defendant was advised); United States
v. Fox, 941 F.2d 480, 484 (7th Gr. 1991) (sane).

[11. CONCLUSI ON
Based on the foregoing, Appellant's guilty plea and sentence

are AFFI RVED



