IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 98-11471
Summary Cal endar

RAY WARMSLEY, on behalf of the Fam |ies of
Prisoners and all Prisoners who are upon and after
the filing of this action simlarly situated as

the Plaintiff C ass,
Pl ai ntiff-Appellant,

ver sus
ALLEN POLUNSKY, and Menbers of the Texas Board of

Crimnal Justice, and all Texas Departnent of Crim nal
Justice -- Institutional Divisions Prison Security CGuards,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Northern District of Texas
USDC No. 1:98-CV-192-C

* February 4, 2000

Before KING Chief Judge, and JOLLY and DAVIS, G rcuit Judges.
PER CURI AM *

Ray Warnsl ey, Texas prisoner #440277, appeals fromthe
dism ssal of his civil rights conplaint wthout prejudice and the
denial of his notion to reinstate his conplaint. Warnsley noves
for reinbursenent of the costs of his appeal and an award of
attorney fees. Warnsley' s notion is DEN ED

Warnsl ey’ s conpl ai nt was di sm ssed because he did not conply

wth the district court’s order assessing him pursuant to the

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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Prison Litigation Reform Act (PLRA) within the tinme all owed by
the district court. Warnsley contends that the district court
erred by dism ssing his conplaint and denying his notion for
rei nstatenent because he did all in his power to ensure the
subm ssion of the initial partial filing fee.

The di sm ssal of Warnsley’s conplaint wthout prejudice was
an abuse of discretion. Larson v. Scott, 157 F.3d 1030, 1031
(5th Gr. 1998). The district court nmade no inquiry regarding
whet her Warnsl ey had conplied with the initial partial filing fee
order. Prisoners have no control over the processing of their
prison trust-fund withdrawals after they have consented to those
w t hdrawal s, when consent is required. W hold that it is an
abuse of discretion for a district court to dism ss an action for
failure to conply with an initial partial filing fee order
w t hout maki ng sonme inquiry regarding whether the prisoner has
conplied with the order.

| f a prisoner appears not to have conplied with the district
court’s initial partial filing fee order within the applicable
time period, the district court should make a reasonable inquiry
designed to ascertain whether the prisoner has conplied with the
order. Failure to nmake such an inquiry will render a subsequent
dism ssal of failure to conply an abuse of discretion. Larson,
157 F. 3d at 1031. The relevant inquiry regardi ng whether the
prisoner has conplied with an initial partial filing fee order
may be nmade by allow ng objections to a nagistrate judge’s
report, see 28 U.S.C. 8 636(b)(1)(C), issuing a show cause order,
see Harrelson v. United States, 613 F.2d 114, 116 (5th Cr
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1980), conmunicating by tel ephone, fax, or e-mail with prison or
jail officials, issuing an order to the custodial institution, or
usi ng any other nethod designed to obtain the rel evant
information. Any inquiry, and any response, must be reflected on
the record so that this court may review any subsequent
dismssal. Wien a prisoner is allowed to respond to a nagi strate
judge’s report or a show cause order, a sworn affidavit or
unsworn decl arati on made under penalty of perjury, 28 U S. C
8§ 1746, indicating that he has conplied with the initial partial
filing fee order and setting forth the details of his conpliance
or copies of any relevant consent forns ordinarily wll be
sufficient to avoid dismssal for failure to conply. Prisoners
are rem nded that false statenents in their pleadings may result
i n sanctions against them see FED. R Qv. P. 11(c), including
dismssal with or without prejudice, and that false statenents in
an affidavit or unsworn declaration made under penalty of perjury
may result in prosecution for perjury. 18 U S. C 8§ 1621.

Warnsl ey submitted a statenment made under penalty of perjury
setting forth the facts of his conpliance. The district court
should obtain information fromthe Texas Departnment of Crim nal
Justice to determ ne whether Warnsl ey indeed conplied with the
initial partial filing fee order within the tine allowed for
conpliance by submtting the required consent forns to prison
authorities.

Accordingly, IT IS ORDERED that the judgnent of the district
court dism ssing Warnsley’s action is VACATED and that his case

i's REMANDED for further proceedings.
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VACATED AND REMANDED.



