IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 97-20502
c/w 98-20123

EUGENE M DECKER, |11, Dr.,
Pl ai ntiff-Appellant,
vVer sus
THE UNI VERSI TY OF HOUSTON;
CLAUDI NE G ACCHETTI, Dr.;
JULI AN COLI VARES, Dr.; JAMES PIPKIN, Dr.,

Def endant s- Appel | ees.

Appeals fromthe United District Court for the
Sout hern District of Texas
(H96-CV-1672)

Bef ore GARWOOD, JOLLY, and H GE NBOTHAM GCircuit Judges.

E. GRADY JOLLY, Circuit Judge:”

The plaintiff-appellant, atenured professor at the University
of Houston, appeals the district court’s entry of summary judgnent
in the defendants’ favor, arguing that the district court
erroneously dismssed (1) his First Anmendnent and Texas

Wi stl ebl ower Act clains as barred by the statute of [imtations,

"Pursuant to 5TH QR R 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5TH CR R 47.5. 4.



(2) his defamation claimon the basis of qualified privilege, and
(3) his due process and intentional infliction of enotional
di stress cl ai ns.

This appeal also presents the question whether a public
enpl oyee’ s cause of action for enploynent discrimnation may be
brought wunder Title Il of the Americans with Disabilities Act
(“ADA”) and, if so, whether public enployees nust exhaust
adm ni strative renedi es before seeking judicial redress. W affirm
the judgnent as a matter of |aw w thout deciding the questions of
whether a public enployee may bring a claim for enploynent
discrimnation under Title Il of the ADA or whether plaintiffs
seeki ng such relief are bound by the exhaustion requirenment of the
adm nistrative regi ne applicable to clains for discrimnation under
Title I.

I

Eugene Decker is a tenured! associate professor at the
Uni versity of Houston where he has taught for nearly thirty years.
As a young man, he battled Hodgkins disease wth extensive
radi ation therapy that left his larynx and jaw severely danaged.
As a result, he suffers fromcertain debilitating synptons and has

been advi sed by his doctor not to teach consecutive classes w t hout

Decker first received tenure in 1973 in the French Depart nent
and | ater in the Departnent of Modern and C assi cal Languages after
a 1994 consol i dati on.



a brief respite between | ectures. The defendants? were nade aware
of Decker’s |imtations and previously had accommbdat ed hi s request
W th respect to the scheduling of his courses.

In 1986, Decker |earned of an alleged sham set up by the
defendants to obtain funding fromthe State.® Decker protested the
practice for several years, but it was not until May 1993 that he
publicly conplained to the state auditor. According to Decker, the
discrimnation and retaliation began soon afterwards. The
def endants purportedly plotted that Decker would receive | ow nerit
eval uati ons* and that the evaluations would, in turn, adversely
affect salary and pronotion decisions. In furtherance of this
objective, Dr. divares sent Decker an allegedly defamtory

menor andumt hat O ivares subsequently published to Drs. Pi pkin and

’The defendants include the University of Houston; Dr.
Cl audi ne G acchetti, the admnistration’s appointee to the Faculty
Per sonnel Comm ttee--the commttee t hat revi ews faculty
performances for nerit evaluations; Dr. Julian Oivares, Chair of
the Departnment of Mdern and C assical Languages; and Dr. Janes
Pipkin, at the tinme the Associate Dean or Dean of the Coll ege who
supervi sed the graduate program

The State provides funds to the University of Houston under
a fornmula premsed on the nunber and |evel of classes taught.
Graduat e courses generate nore funds t han do under graduat e cl asses.
The graduate programoffers “paper courses” to students who wish to
participate in these independent study courses. According to
Decker, however, these courses never neet and the students perform
no worKk.

“The nerit rating system was as follows: “1" equaled
“unsati sfactory”; “2" equal ed “adequate”; “3" equaled “nerit”; and
“4" equal ed “special nerit.”



G acchetti. In addition, the defendants assigned Decker
consecutive courses to teach despite his requests for reasonable
schedul i ng adj ustnments. The subsequent workl oad (and an internally
henor r hagi ng tunor) caused Decker to take nedical | eave for part of
the Spring 1995 senester, the Fall 1995 senester, and the Spring
1996 senester. Decker filed suit on May 24, 1996
I

Decker presented various theories of recovery in his
conpl ai nt. He alleged that the defendants violated the First
Amendnent and the Texas Whistleblower Act, respectively, by
retaliating against him after he publicly spoke out about his
concern wth the University’ s practice of offering “paper courses.”
Decker further alleged that the defendants violated the ADA by
refusing reasonably to accommodate his physical limtations. He
all eged that the defendants violated his due process rights, that
they defamed him and that they intentionally inflicted upon him
emotional distress.® In due course, the defendants filed a notion
for summary judgnment that the district court granted in al
respects. Decker now appeal s.

Decker also sued for negligent infliction of enotiona
distress, but he has failed to appeal the dismssal of this claim
and it is not before us.



Qur standard of review is well established. W review a
district court’s grant of sunmmary judgnent de novo, applying the

sane standard as would the district court. Mlton v. Teachers Ins.

& Annuity Ass’n of Am, 114 F.3d 557, 559 (5th Gr. 1997); Estate

of Bonner v. United States, 84 F.3d 196 (5th Gr. 1996). Summary

judgnent is proper where the pleadings and summary judgnent
evi dence present no genuine issue of material fact and the noving
party is entitled to a judgnent as a matter of law Fed.R Gv.P.

56(c); Celotex Corp. v. Catrett, 106 S.Ct. 2548, 2552 (1986). A

factual dispute wll preclude an award of sunmary judgnment if the
evidence i s such that a reasonable jury could return a verdict for

t he nonnoving party. Anderson v. Liberty Lobby, Inc., 106 S.C

2505, 2510 (1986). When ruling on a notion for summary judgnent,
the inferences to be reasonably drawn fromthe underlying facts in
the record nust be viewed in the light nost favorable to the

nonnovant. Matsushita Elec. Indus. Co. v. Zenith Radio, 106 S. C

1348, 1356 (1986). The court nmay not weigh the evidence nor make
credibility determ nations. Anderson, 106 S.C. at 2511
A
Decker first challenges the district court’s dism ssal of his
First Amendnent claimon statute of |limtations grounds. Federal
courts ook to the applicable statute of limtations of the state

in which they are sitting for clains brought under 42 U S C



8§ 1983. Frazier v. Garrison 1.S.D., 980 F.2d 1514, 1521 (5th Cr

1993) (citing Wlson v. Garcia, 471 U S 261, 276 (1985); Johnson

v. Railway Express Agency, 421 U S. 454, 462 (1975)). The parties

do not dispute that the Texas two-year limtations period applies

to Decker’'s constitutional claim See Piotrowski v. City of

Houston, 51 F.3d 512, 515 n.5 (5th Gr. 1995); Helton v. denents,
832 F.2d 332, 334 (5th Cr. 1987); Tex.Cv.Prac.& Rem Code Ann.
8§ 16.003 (Vernon 1986) (“A person must bring suit for
personal injury . . . not later than two years after the day the
cause of action accrues.”).

Under Texas | aw, “accrual occurs on the date ‘the plaintiff
first becones entitled to sue the defendant based upon a |egal
wong attributed to the latter,’” even if the plaintiff is unaware

of the injury.” Vaught v. Showa Denko K. K., 107 F.3d 1137, 1140

(5th CGr. 1997) (quoting Zidell v. Bird, 692 S . W2d 550, 554

(Tex. Ct.App. 1985)). The limtations period thus begins to run
when the claimant “knows or has reason to know of the injury which

is the basis for the action.” Kline v. North Tex. State Univ., 782

F.2d 1229, 1232 (5th Gr. 1986).

The district court held that the statute of I[imtations began
to run with respect to Decker’s cause of action after March 20,
1986, when he first began to suspect that he was experiencing

retaliation with respect to his salary and that he thus forfeited



his right to bring this cause of action after the expiration of two
years. Because of the difficult questions presented by attenpting
properly to apply the statute of limtations to the several events
at issue, we will avoid westling wwth this matter; instead we w |
| ean on the rule that we may uphold the district court’s decision
if there appears in the record any other basis for the proper

di sm ssal of this claim Branblett v. C.I.R, 960 F.2d 526, 530

(5th Gr. 1992). W wll assune that the allegations are tinely
and exam ne the underlying nerits of Decker’s claim

To establish a prina facie case of retaliation actionable
under the First Amendnent, a plaintiff nust prove that: (1) the
def endants were acting under color of state law, (2) the speech
activities in question were protected under the First Amendnent;
and (3) the plaintiff’s exercise of his protected rights was a
substantial or notivating factor in the defendants’ actions.

Harrington v. Harris, 118 F. 3d 359, 365 (5th Gr. 1997); Pierce v.

Texas Dep’t of Crim Justice, 37 F.3d 1146, 1149 (5th GCr. 1994).

The parties do not dispute the plaintiff’s establishnent of the
first two factors.

Decker nmust denonstrate, however, that he “suffered an adverse
enpl oynent action for exercising [his] right to free speech.”
Pierce, 37 F.3d at 1149. This court on nunerous occasions has

explicated what actions constitute decisions actionable as



retaliation. See Mattern v. Eastman Kodak Co., 104 F.3d 702

707-08 (5th Gr. 1997) (excluding fromthe definition of an adverse
enpl oynent action disciplinary filings, supervisor’s reprinmands--
"anyt hi ng whi ch m ght j eopardi ze enpl oynent in the future”); Dollis
V. Rubin, 77 F.3d 777, 781-82 (5th Gir. 1995)(holding Title W I
protects against retaliation with respect to ultimte enpl oynent
deci sions such as hiring, granting |eave, discharging, pronoting,
and conpensating). “Not every negative enploynent decision or
event is an adverse enploynent action that can give rise to a
di scrimnation or retaliation cause of action under section 1983.”

Southard v. Texas Board of CGrim Justice, 114 F. 3d 539, 555 (5th

CGr. 1997).

Decker conpl ains of receiving two lownerit eval uation ratings
and of Jdivares’s publication of his allegedly defamtory
nmenorandum ® These decisions had only a tangential effect, if
that, on Decker’s enploynent and fail to give rise to a cause of

action for retaliation. See Harrington, 118 F.3d at 365 (“Many

actions which nerely have a chilling effect upon protected speech

®Decker also mmintains that the defendants threatened his
tenured job and prom sed hi m perpetually |low ratings. The record
provi des | ess than scant evidence with respect to these assertions.
Even i f supportable, an enployer’s threat to take certain action--
as opposed to the action itself--does not qualify as an adverse
enpl oynent deci sion. Mattern, 104 F.3d at 708 (noting verbal
threat of discharge fails to suffice as an adverse enpl oynent
action).



are not actionable.”). The defendants’ actions of which Decker
conpl ains were not ultimte enpl oynent decisions. |In fact, Decker
remains a fully tenured faculty nenber. “Actions such as
‘decisions concerning teaching assignnents, pay increases,
admnistrative matters, and departnental procedures,’” while
extrenely inportant to the person who has dedicated his or her life
to teaching, do not rise to the level of a constitutional

deprivation.” 1d. (quoting Dorsett v. Board of Trustees for State

Colleges & Univs., 940 F. 2d 121, 123 (5th G r. 1991)); Mttern, 104

F.3d at 708 (noting mssed pay increase does not constitute
ultimate enploynent decision). W therefore affirmthe district
court’s dismssal of the First Amendment claim on the alternate
ground that Decker suffered no actionable adverse enploynent
deci si on.
B

Decker al so argues that the district court erred in dism ssing
his Texas Wi stleblower Act (“TWA") claim a ruling also prem sed
on statute of Ilimtations grounds. The TWA provides that a
plaintiff seeking relief “nust sue not later than the 90th day
after the date on which the alleged violation of this chapter: (1)
occurred; or (2) was discovered by the enpl oyee t hrough reasonabl e
diligence.” Tex. Gov. Code Ann. 8§ 554.005 (Vernon 1994). The

district court determ ned that Decker “first became aware that he



was being retaliated against . . . in January 1994.” The court
then determ ned that Decker “forfeited his right to seek relief
under the [TWA] by waiting al nost two and a half years to file this
[ awsui t.”

As with Decker’s First Amendnent claim we forego engaging in
any discussion with respect to the statute of limtations issue.
We again rely on the rule that if other grounds exist that wll
suffice to uphold the district court’s decision, we nmay affirmon
those alternate grounds, Branblett, 960 F.2d at 530, and we turn to
exam ne the nerits of his claim

To prevail under the TWA, Decker nust denonstrate that:

1) he reported to an appropriate |aw enforcenent

authority a good faith belief that the defendants were

violating the | aw, and

2) the defendants discrimnated agai nst hi m because of
his reporting actions.

Tex. Gov. Code Ann. 88 554.002-554. 003 (Vernon Supp. 1998)7; Forsyth

v. Gty of Dallas, Tex., 91 F.3d 769, 775 (5th Cr. 1996) (noting

t hat “enpl oyee nust denonstrate that (a) the enployee reported an

alleged violation of law to an appropriate |aw enforcenent

The Act provides:

A state or |ocal governnmental entity may not suspend or
termnate the enploynent of, or take other adverse
personnel action against, a public enployee who in good
faith reports a violation of Ilaw by the enploying
governnmental entity or another public enployee to an
appropriate | aw enforcenent authority.

Tex. Gov. Code Ann. 8§ 554.002(a) (Vernon Supp. 1998).

10



authority; (b) the enpl oyee made the report in good faith; (c) the
enpl oyer took an adverse enploynent action against the enpl oyee
because t he enpl oyee nmade the report; and (d) the enployer’s action
proxi mately caused the enployee’s injuries”).

Decker maintains that he reported to the state auditor the
University' s all egedly fraudul ent practice of receiving state funds
for sham paper courses. The defendants do not dispute that Decker
took this action or that it suffices under the first reporting
requi renment. Decker further maintains that genui ne i ssues of fact
exist with respect to whether he has denonstrated that the
def endant s t ook adverse personnel actions agai nst hi mwhen they did

because of his protected activities. Departnent of Human Servs. V.

Hi nds, 904 S.W2d 629, 636 (Tex. 1995) (noting plaintiff nust
denonstrate enpl oyer’s prohi bited conduct would not have occurred
when it did absent plaintiff’s protected conduct). The Act defines
“personnel action” to include “an action that affects a public
enpl oyee’ s conpensation, pronotion, denotion, transfer, work
assignnent, or performance evaluation.” Tex. Gov. Code Ann
8 554.001(3). Decker’s receipt of alownerit rating in March 1996
apparently falls within this definition. Hi nds, 904 S.W2d at 631.
The only remai ni ng determ nation i s whet her Decker woul d have
received the low nerit rating when he did, absent his protected

reporting conduct. H nds, 904 S.W2d at 636. The defendants

11



contest establishnent of this fact of causation. They assert as an
affirmati ve defense that they would have taken the sane action--
issuing a nerit rating of “1" in 1996 for the 1995 school year--
even had Decker not tattled to the state auditor in My 1993.
Tex. Gov. Code Ann. 8 554.004(b).

First, AQivares submtted that he had no knowl edge of Decker’s
whi stl ebl owi ng actions until Decker filed this lawsuit, and Decker
subm tted no contrary evidence. Even had Decker created a genuine
i ssue of material fact concerning Aivares’s know edge af orehand,
we fail to see how Decker could have connected Aivares to the | ow
merit rating he received in 1996. A committee of faculty nenbers
from Decker’s departnent conducts an annual review to determ ne
each professor’s productivity for the past year and assign each
professor a nerit rating. Aivares was not a nenber of that
comm ttee. Furthernore, each conmmttee nenber explained that
Decker received low nerit ratings for the 1994 and 1995 school
years because they were disappointed by the |ack of Decker’s
meritorious productivity--not because he reported allegedly
fraudul ent University practices to the state auditor.

Decker also cites as an adverse personnel action the
defendants’ refusal to allow himto appeal the low nerit rating.
The defendants showed, however, that Decker passed up two

opportunities to appeal the rating before the deadline passed.

12



Decker net with Dr. Dowing, the nerit eval uation chairperson, the
day before the appeal deadline and he tel ephoned her the foll ow ng
day before the noon deadline passed. On neither occasion did
Decker inform Dr. Dowing of his intent to appeal. Because he
m ssed the deadline, Dr. Dowing--not any of the defendants--
refused to all ow the appeal. Based on the record before us, there
is no genuine issue of material fact with respect to the lack of a
causal link between Decker’s low nerit rating issued March 1996
(and his failure to appeal that rating) and his protected reporting
actions under the TWA. His protected activities sinply played no
role in those chal |l enged deci si ons.
C

The district court properly dism ssed Decker’s intentiona
infliction of enotional distress claim |In order to prevail under
Texas law on this claim a plaintiff nust denonstrate

(1) that the defendant acted intentionally or reckl essly,

(2) that the defendant’s conduct was extrenme and

outrageous, (3) that the defendant’s actions caused the

plaintiff enotional distress, and (4) that the enotional

distress suffered by the plaintiff was severe.

Weller v. Ctation Gl & Gas Corp., 84 F.3d 191, 195 (5th Gr.

1996). The conduct conpl ai ned of nust be “outrageous” in that it

“surpasses all bounds of decency, such that it is wutterly
intolerable inacivilized community.” [d. The enploynent dispute
at issue in this case fails to neet the standard. |ndeed, Decker

13



apparently concedes this point. Blue Brief at 38 (“Neverthel ess,
whil e preserving this claimon appeal, Dr. Decker recognizes that
t he conduct described is not of the sanme nature that current Fifth
Circuit law recognizes for intentional infliction of enotional
distress to be actionable.”). The district court properly
di sm ssed this claim
D

Decker next maintains that the district court erroneously
cl oaked a defanmatory nenorandumwitten by AQivares with qualified
privilege and thus erroneously dismssed his defamation claim
Oivares wote to Decker on June 20, 1995, stating his
di ssatisfaction with and the consequences of Decker’s refusal to
t each upper division courses. divares published the docunent to
two ot her defendants, Drs. Pipkin and G acchetti. The statenents
concern Decker’s business and profession and Decker argues that
they are thus defamatory per se. Aivares contends that the
menorandum is cloaked with qualified imunity and that Decker
failed to denonstrate that the statenments were not nmade in good
faith. The district court granted summary judgnment on the basis
that the plaintiff failed to denonstrate that A ivares entertai ned
serious doubts about the veracity of the nmenorandum

Under Texas law, a statenent is defamatory per se if it is so

obviously injurious that no proof of harmis necessary to prevai

14



in an action based on the statenent. Si mons v. Ware, 920 S. W 2d

438, 451 (Tex. App. 1996) (discussing slander per se). Statenents
falling within this category are those that tend to injure a person

in his business or occupation. Gay v. HEB Food Store #1, 941

S.W2d 327, 329 (Tex. App. 1997); Simmons, 920 S.W2d at 451. The
parties do not dispute that the statenents contained within the
Aivares nenorandum concerned Decker’s performance in his
pr of essi on. Oivares also does not seriously argue that the
statenents were not injurious in nature.?

| nst ead, the defendants assert that dism ssal is proper on the
basis of a qualified privilege. “A privilege wll be granted to
statenents that occur wunder circunstances wherein any one of
several persons having a conmmon interest in a particular subject
matter may reasonably believe that facts exist that another,

sharing that common interest, is entitled to know.” Hanssen v. Qur

(7]

ee

Redeener Lutheran Church, 938 S.W2d 85, 92 (Tex.App. 1996);

al so Randall’s Food Markets, Inc. v. Johnson, 891 S.W2d 640, 646

(Tex. 1995).

8Al t hough the defendants nade no serious argunent on this
i ssue and instead focus on the privilege issue, truthis a conplete
defense to a claimof defamation. El Centro del Barrio, Inc. v.
Barl ow, 894 S.W2d 775, 781 (Tex.App. 1994).

15



In this instance, Oivares published his nenorandum to two
other faculty nenbers, Pipkin and G acchetti.?® These two
i ndi vi dual s--the fornmer, an Associ ate Chair responsi bl e for course
assignnents and the latter, the Dean--clearly had a common i nt erest
in the facts set out in divares’'s menorandum That this is a
proper situation for the application of a qualified privilege is
not significantly in doubt.

However, an affirmati ve defense of qualified privilege my be
defeated. Under Texas |law, to defeat the affirmative defense, the
plaintiff has the burden at trial of proving nmalice. Hanssen, 938
S.wW2d at 92. For the purposes of sunmary judgnent, Cel otex
requires the burden of proving nmalice to remain wth the

plaintiff.® Celotex Corp. v. Catrett, 477 U.S. 317, 322 106 S. Ct

2548, 2552 (1986) (under Fed.R Cv.P. 56(c), a nonnovant is
required to make a sufficient showi ng on an essential el enent of

his case with respect to which he has the burden of proof at

°Decker intimates that Qivares may orally have published the
contents of his menorandumto other individuals. He did not direct
this court’s attention, however, to any evidence in the record
supporting this assertion.

The situation is different, however, under Texas sunmary
j udgnent | aw, where the noving party has the burden of proving the
absence of nmalice. Hanssen, 938 S.W2d at 93. The nonnovant has
no burden to produce proof on an elenent of his claimuntil that
el enrent has been concl usively negated by the novant. Lesbrookton,
Inc. v. Jackson, 796 S.W2d 276, 286 (Tex.App.-Amarillo 1990, wit
deni ed 1991).

16



trial); Duffy v. Leadi ng Edge Products, Inc., 44 F.3d 308, 314 (5th

Cr. 1995). Therefore, to avoid summary judgnent, Decker has the
burden of creating a genuine issue of material fact that A ivares
acted wwth malice when he nade the statenents in his nmenorandum
Id. Malice may be shown where the defendant nade a statenent with
actual know edge of its falsity or with reckless disregard of its
falsity. Hanssen, 938 S . W2d at 92. However, proof nust
denonstrate the defendant’s “high degree of awareness of the
statenent’s probable falsity.” Id. Appl yi ng these standards,
Decker undoubtedly failed to neet his burden. There is no genuine
issue of material fact with respect to divares’ reasonable belief
in the truth of his statenents in the nmenorandum
E

Decker al so conplains that the district court m sconstrued his
due process clains and incorrectly determ ned that they did not
“rise to the level of a constitutionally protected property
interest.” He has presented argunents under both the substantive
and procedural due process prongs. It is axiomatic that the
procedural due process clause is inplicated only if Decker has a

constitutionally recognized interest in property. Johnson v.

Rodri guez, 110 F.3d 299, 308 (5th Gr. 1997); Frazier v. Garrison

|.S.D., 980 F. 2d 1514, 1528 (5th Cr. 1993) (citing d evel and Board

of Educ. v. lLoudermll, 470 U S. 532 (1985); Board of Regents v.

17



Roth, 408 U. S. 564 (1972)). “Certainly the constitutional right to
‘substantive’ due process is no greater than the right to

procedural due process.” Hardy v. University lInterscholastic

Leaque, 759 F.2d 1233, 1235 (5th Cr. 1985) (quoting Jeffries v.

Turkey Run Consolidated Sch. Dist., 492 F.2d 1, 4 (7th Gr. 1974)).

As such, we first address whether Decker has a constitutionally
protected property interest in any right he all eges the defendants
i nfringed.

(1)

The defendants maintain that they did not violate Decker’s
substantive or procedural due process rights under the Fourteenth
Amendnent because Decker did not suffer the deprivation of any
property interest. Decker argues that his protected property
interests are “his tenured faculty position and its correspondi ng
benefits.” Specifically, he maintains that scheduling himto teach
back-to-back courses effectively denied himhis property interest
i n continued public enploynent and the attendant benefit of nedi cal
| eave.

To have a property interest in a benefit, a person
clearly nust have nore than an abstract need or desire

for it. He nust have nore than a unilateral expectation

of it. He nust, instead, have a legitimte claim of

entitlenent to it. It is a purpose of the ancient

institution of property to protect those clains upon

which people rely in their daily lives, reliance that
must not be arbitrarily underm ned.

18



Board of Regents v. Roth, 92 S. C. 2701, 2709 (1972); see also

Frazier v. Garrison 1.S.D., 980 F.2d 1514, 1529 (5th Gr. 1993)

(noting plaintiff has constitutionally protected property interest
if he has a reasonabl e expectation of receiving the benefit). 1In
addition, a property interest falling under due process protections
must be established by reference to sone outside source--such as

state | aw or contract. Martin v. Menorial Hosp. at @Gl fport, 130

F.3d 1143, 1147 (5th Cr. 1997) (citing Roth, 92 S.C. at 2704).
The interest does not exist independently by force of the due
process clause itself. Furthernore, the |imtations of that
interest are also set by the outside source that created the
interest. 1d.

The defendants do not dispute that a tenured professor such as
Decker has a protected property right in continued enploynent.
Decker, however, remains a fully tenured professor at the
Uni versity; he has thus not been deprived of any property interest
in continued enploynent because that enploynent has not been
interrupted. Furthernore, absent alimting contractual provision,
Decker has no property right in his assignnent of teachi ng courses.

Kinsey v. Salado Indep. Sch. Dist., 950 F.2d 988, 997 (5th Gr.

1992) . “ITUnless the state ‘specifically creates a property
interest in a noneconom c benefit--such as a work assignnent--a

property interest in enploynent generally does not create due

19



process property protection for such benefits.’”” Davis v. Mnn

882 F.2d 967, 973 n.16 (5th Cr. 1989) (quoting Jett v. Dallas

| ndep. Sch. Dist., 798 F.2d 748, 754 n.3 (5th Gr. 1986)). Decker

has pointed to no witten contract or presented evidence of any
oral agreenent with the University that the defendants al ways woul d
accommodate his scheduling requests. Decker thus has no
constitutionally protected right in having nonconsecutively
schedul ed courses. !

Decker al so submts that he has a protected property interest
in a rational application of the University's nerit evaluation
process. The evidence is not clear as to the exact correlation
between the nerit evaluations and pay increases. Apparently,
however, the ratings are the nost inportant factor considered when
determnations of nerit salary adjustnents are nade. The
University has set up and adhered to an established system for
evaluating a professor’s performance of the previous school year.

W will thus assune, wthout deciding, that genuine issues of

HYEven if a genuine issue of material fact existed with respect
to Decker’s denonstration of a property right in his class
assi gnnents, he cannot recover absent a showi ng that the defendants
acted arbitrarily and capriciously when they infringed that
interest. Harrington, 118 F.3d at 368. The defendants assigned
Decker to teach back-to-back courses because of other class
cancel l ations and Decker’s refusal to teach upper |evel courses.
There is no genuine issue of fact as to this nmatter and the
defendants’ actions are thus not irrational so as to violate the
Constitution. Neuwirth v. lLouisiana State Bd. O Dentistry, 845
F.2d 553, 558 (5th Cr. 1988).

20



material fact exist with respect to whether Decker obtained a
property interest in an unbiased application of the nerit rating
system

(2)

““To succeed with a cl ai mbased on substantive due process in
the public enpl oynent context, the plaintiff nust show two things:
(1) that he had a property interest/right in his enploynent, and
(2) that the public enployer’s termnation of that interest was

arbitrary or capricious.’” Harrington, 118 F.3d at 368 (quoting

Multon v. Gty of Beaunont, 991 F.2d 227, 230 (5th G r. 1993)).

Assum ng the existence of a property interest in the rationa
application of the nerit evaluation system we | ook to whether the
def endants’ assignnment of a nerit rating of “2" and “1" for the
1994 and 1995 school years, respectively, anounted to sone
unconstitutional violation.

As with the defendants’ assignnment of courses, there is no
genui ne issue of material fact with respect to Decker’s receipt of
two |ow evaluation ratings. The evaluation commttee nenbers
provided affidavits setting out rational and wel |l supported grounds
for the low scores accorded Decker’s performance, including a
dearth of published scholarly papers, |ack of research projects,
medi ocre to scathing teaching eval uations, and an overall |ack of

incentive to serve as denonstrated by his record. Decker submts
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that divares’s nenorandum provides direct proof that his |ow
rati ngs had been “pre-ordai ned” and that he was to receive themin
perpetuity. Not wi t hst andi ng Decker’s assertions, the nmenorandum
merely sets out Aivares’s intention to recommend |ow eval uation
ratings to the commttee (of which he was not a nenber) until
Decker agreed to teach a full course |oad including upper |evel
cl asses. Assum ng Decker possesses a property interest in the
rational application of the evaluation process, the assignnent of
the two low ratings did not infringe Decker’s substantive due
process rights.
(3)

Decker also argues that the nerit evaluation process, as
applied to him violated his procedural due process guarantees. !?
The Suprene Court has set out that notice and a hearing are the
m ni mum requi renents before an individual may constitutionally be

deprived of a property interest. Systens Contractors Corp. V.

Oleans Parish Sch. Bd., F.3d _ , 1998 W 422633, *3 (5th

Cr.) (citing Mathews v. Eldridge, 424 U. S. 319, 333 (1976));

Del ahoussaye v. City of New lberia, 937 F.2d 144, 151 (5th Grr.

2For the purpose of this discussion, we again assune, w thout
deci di ng, the existence of the relevant property right.
Furt hernore, having previously concluded that no genui ne issue of
material fact exists with respect to the defendants’ all eged “pre-
ordination” of low nerit ratings for Decker’s performance, we
decline to again address this argunent.
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1991). But, “[d]Jue process is flexible and calls for such
procedural protections as the particular situation denmands.”

Systens Contractors, 1998 W. 422633, *3 (quoting Mat hews, 424 U. S.

at 334).

Decker first conplains that the defendants, contrary to
publ i shed gui del i nes, never provided himwith witten justification
for the “1" rating he received in March 1996 for the 1995 school
year. He also contends that the defendants denied him an
opportunity to appeal this rating. Simlarly, he submts that the
defendants refused to allow him an opportunity to appeal the “2"
rating he received in April 1995 for the 1994 school year. The
evi dence proves, however, that Decker received notice of the |ow
rati ngs and was provi ded an opportunity to be heard. Specifically,
the defendants infornmed him of the relevant appeal procedures,
i ncluding the deadline for informng the University of his intent
to appeal. Decker allowed the deadlines to expire, thus, waiving
any right to further due process.®® The record is clear--that is,
there i s no genuine i ssue of material fact--that the defendants did
not violate the Constitution by failing to provi de Decker adequate

procedural due process.

13Al t hough Decker maintains that he was on sick |eave at the
relevant tinmes of appeal, he does not argue that he | acked notice
of the appeal deadline or that he could not have infornmed the
defendants of his intent to appeal before the deadline passed.
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Decker argues that the district court erred when it di sm ssed
his claimthat the defendants discrim nated agai nst hi mbecause of
his alleged disability. The court held that his claim of
enpl oynent discrimnation was barred wunder Title 11 of the
Anmericans with Disabilities Act (“ADA’) because he failed to adhere
to the admnistrative regine set out under Title |I. The parties
cont est whether a claimfor enpl oynent discrimnationis cognizable
under Title Il and, if so, whether Title Il requires exhaustion of
the admnistrative renedies set out under Title | prior to the
filing of a lawsuit. These are issues of first inpression in this
circuit. W need not reach them however, because the defendants
met their summary judgnent burden in denonstrating that Decker did
not suffer an adverse enploynent decision because of his

disability.

4Several courts have addressed this question and the majority
have determned that Title Il recognizes clains for enploynent
di scrim nation. See Bledsoe v. Palm Beach County Soil & Water
Conservation Dist., 133 F. 3d 816 (11th Cr. 1998) (discussing issue
at length); Holbrook v. Gty of Alpharetta, Ga., 112 F.3d 1522,
1528-29 (11th Gr. 1997) (assuming issue); MNely v. Ccala Star-
Banner Corp., 99 F.3d 1068, 1073 (11th G r. 1996) (sane); Doe V.
University of Maryland Med. Sys. Corp., 50 F.3d 1261, 1265 (4th
Cr. 1995); Wagner v. Texas A & MUniv., 939 F. Supp. 1297, 1308-11
(S.D. Tex. 1996). We, however, need not and do not reach this
guestion because its determnation is unnecessary to the ultinmate
resolution of this case.
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To prevail on his ADA claim Decker nust denonstrate that (1)
he has a disability; (2) he is qualified for the job; (3) an
adverse enploynent decision was nmade solely because of his

disability. Ri zzo v. Children’s Wrld Learning Crs., Inc., 84

F.3d 758, 763 (5th Cr. 1996). Decker submts that he suffered
adverse enpl oynent actions when (1) he received a nerit rating of
“1" while on nedical |eave; (2) the defendants refused to allowhis
appeal of that rating; (3) the defendants assigned hi mconsecutive
courses to teach; and (4) the defendants threatened to fire him
None of these alleged actions arise to the level of an
acti onabl e adverse enpl oynent action under the ADA. As discussed
suprain Part Il (A (discussing adverse enploynent action in First
Amendnent context), Decker has not alleged that he suffered any

type of ultimate enpl oynent action. See Mattern, 104 F.3d at 707-

08; Dollis, 77 F.3d at 781-82. None of the alleged retaliatory
acts (from the low nerit rating to even the consecutive class
assi gnnents) had anything nore than a tangential effect, if that,
on his position. He suffered no decrease in his salary and he
remains a tenured faculty nmenber at the University. Decker’s ADA
claimthus fails.
|V
In sum the district court did not err when it granted summary

judgnent in favor of the defendants against all of Decker’s
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clains.?® Wt hout reaching Decker’'s argunent that his First
Amendnment and Texas Whistleblower Act clains are not barred by
their respective limtations periods, alternative grounds exist for
their dismssal. Simlarly, no genuine issue of material fact
exists wth respect to the district court’s determnation that the
affirmative defense of privilege shields Qivares’'s allegedly
def amat ory nmenorandum and the district court thus did not err in
di sm ssing Decker’s defamation claim Furthernore, the district
court correctly determned that thereis no nerit to Decker’s claim
for intentional infliction of enptional distress or his due process
clains. Finally, Decker’s ADA claimwas properly dismssed. W
need not decide at this juncture whether Title |l of the ADA
recogni zes a claimfor enploynent discrimnation or, if it does,
whet her a plaintiff nust first exhaust his adm nistrative renedies
before bringing a suit for disability discrimnation in an

enpl oynent context under Title Il. The summary judgnent evi dence

3The district court also did not abuse its discretion in
denyi ng Decker’s Mition for New Trial and to Set Aside Judgnent
Under Federal Rule of Cvil Procedure 60(b). Carter v. Fenner, 136
F.3d 1000, 1005 (5th Cr. 1998) (noting “notions under Rule 60(b)
are directed to the sound discretion of the district court”)
Decker presented new “evidence” including: the University’s
Septenber 1997 response to the Comm ssion on Colleges inquiries
regardi ng the exi stence of paper courses; quotes of top University
adm ni strators that appeared in | ocal newspapers in |late 1997 al so
concerning that sanme subject; and a letter wherein defendants’
counsel allegedly admtted that Decker was disabled. Havi ng
reviewed the proffered evidence, we are convinced that it works no
consequence on our decision today.
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fails to establish that
action cogni zabl e under

reason.

Decker suffered an adverse enploynent

the ADA and his claim fails for that

For the foregoi ng reasons, the judgnent of the district court

AFFI RMED.
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