IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 98-20172

DRUSI LLA C. JOHNSON; ET AL.,
Plaintiffs,
DRUSI LLA C.  JOHNSON,
Pl ai ntiff-Appellant,
vVer sus
EXXON COMPANY, USA,
Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Southern District of Texas
(H 96- CV- 1955)

June 21, 1999
Bef ore REAVLEY, JOLLY, and EMLIO M GARZA, Crcuit Judges.
PER CURI AM *

In this case, the plaintiff, Drusilla Johnson, was rel eased
fromenpl oynent by Exxon as part of a reduction in force. She sued
Exxon, and a district court granted summary judgnent in Exxon’s
favor. On appeal, the plaintiff argues that the district court
erred in granting summary judgnent on her Anmericans wth
Disabilities Act (“ADA’) and Age Discrimnation in Enploynent Act

(“ADEA") clainms. She also argues that the district court erred in

"Pursuant to 5TH QR R 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5TH CR R 47.5. 4.



denyi ng her notion to conpel the production of information she did
not obtain in discovery. Because we find no nerit to any of these
argunents, we affirmthe district court.

I

On March 14, 1994, Drusilla Johnson’s enploynent was
term nated by Exxon after the sale of its Credit Card Center nade
necessary a reduction in force of sone four hundred jobs. The
reduction, called a “Special Program of Severance Allowances”
(“SPCSA’), was acconplished by first offering a voluntary severance
package and t hen, when not enough workers volunteered to | eave the
conpany, term nating addi ti onal enpl oyees. Enpl oyees were sel ected
for termnation based solely on their job performance rankings for
1993 (based on a review of the enployee’'s performance in 1992).
Exxon applied a straight cut--all enployees with a ranking in the
bottomten percent! were let go. According to Exxon, the average
age of enployees in the Controller’s Departnent is 41 and the
average age of term nated enpl oyees was 42.

Johnson was ranked in the bottom eight percent in her 1993
performance rankings. This | owranking was a result of an incident
that occurred in 1992. In April of 1991, Johnson was transferred
from the Title Section (where she had apparently perforned
reasonably well) to Omer Commruni cati ons and Payabl es secti on where

she worked as a Debit Coordinator. Her job essentially involved

!Exxon did not term nate enpl oyees with over 25 years service
to the conpany.



col l ecting overpaynents nade by Exxon. |In that job, she apparently
was not able to keep up with all of her accounts. | nstead of
calling this to the attention of her supervisor, however, she
“fudged” the nunbers so that it was not apparent that sone of her
accounts were not up to date. In 1992, she was transferred to a
new supervi sor, Peggy G anmmell e, who detected the inconsistencies
in Johnson’s reports. Gamelle ultimately had to bring in six
people to deal with the backlog of work created by Johnson’s
failure to keep up with some $1.16 mllion worth of debits. During
her 1993 eval uation, G amelle explained to Johnson that her | ow
performance rating prinmarily reflected the concern over her
attenpted covering up of the backlog. |In addition, Gammelle al so
expl ained that the evaluation also reflected dissatisfaction from
clients wth whomJohnson worked. |n 1993, Johnson was transferred
back to the Title Section. However, because of the timng of the
SPCSA, 1994 evaluations for 1993 work performance were not
consi der ed.

At the tinme Johnson was laid off, she was a 46-year-old, white
female. In addition, she had undergone a hysterectony in Decenber
of 1992 for the renoval of what turned out to be a benign tunor.
Johnson all eges that she suffered hornonal inbal ances throughout
1992 due to this conplication. Johnson further alleges that in
Decenber of 1993, after she had been notified that she would |ikely
| oose her job as a result of the Credit Card Center sale, Johnson

request ed t hat Exxon reeval uate her performance reviewin the |Iight



of her health conplications at the tinme. Exxon denies that Johnson
made such a request.

Johnson sued Exxon for violations of the ADA, the ADEA, Title
VII (gender discrimnation), and the Enployee Retirenent |ncone
Security Act. During the course of |litigation, a dispute
apparent|ly arose regardi ng Exxon’ s production of statistics related
to the termnation decision. Johnson’s interrogatories contained
the following interrogatory:

22. Pl ease identify in det ai | t he names,

positions/titles, and addresses of all individuals

involved in the decision to layoff Plaintiff, and state

what type of analysis was referred to by such i ndividual s

including reference to all statistical, nunerical,

conput er generated and other source material relied upon

by the decision to place the Plaintiff in the pool of

enpl oyees to be term nated.

Johnson’ s docunent requests included the foll ow ng request:

28. Al data used for analysis or statistical conparison

in print, conputer tape, disks or other magnetic nedia

used by Defendant to determ ne what enpl oyees woul d be

laid off resulting fromthe sale of Defendant’s credit

card operations to GE. Capital including data show ng

breakdowns by age disabling condition(s), gender and

per f or mance.

Exxon denied that it had relied on or generated any statistics
related to the term nation deci sion.

After the close of discovery on July 1, 1997, Exxon filed a
motion for sunmmary judgnent on August 1, 1997. In that notion,
Exxon noted that the average age of the Controller’s Departnent was
41 and the average age of workers who were termnated from the
Controller’s Departnment was 42. After a hearing in Novenber 1997

in which the district court ruled that it would grant summary



judgnent on three clains and was |ikely to grant sunmary | udgnment
on the fourth, Johnson noved for a notion to conpel discovery.
Johnson’s notion was filed over five nonths after the close of
di scovery and sought the statistics used by Exxon in their summary
j udgnent notion.

On January 23, 1998, The district court entered a nmenorandum
and order granting summary judgnent on all clains. In that notion,
the district court denied Johnson’s notion to conpel as untinely.
Johnson filed a tinely notice of appeal with respect to the ADA and
ADEA cl ai ns.

|1

The district court granted summary judgnment to the defendants
on the ADA clains on four different grounds. First the district
court concluded that because Johnson did not have a permanent
disability, she did not qualify as disabled. Second, the district
court held that there was no evidence that Johnson was stigmatized
for apparently having cancer. Third, the district court held that
her request for accomodation, that Exxon reassess a perfornmance
eval uation, was not a request for a reasonabl e accomodati on under
the ADA. Finally, the court noted that Johnson only nade a request
after discovering that her job nmay be in danger.

W resolve this issue on the basis of the court’s first
hol ding. The court relied on the follow ng | anguage in Burch v.

Coca-Cola Co., 119 F.3d 305 (5th Gr. 1997):

W have previously rejected attenpts to transform
tenporary afflictions into qualifying disabilities. See



Rogers v. International Marine Termnals, Inc., 87 F.3d
755, 759 (5th Gr. 1996); Rakestraw v. Carpenter Co.,
898 F. Supp. 386, 390 (N.D. M ss. 1995); see also Soileau
v. Quilford of Maine, Inc., 105 F.3d 12, 16 (1st Cr.
1997); Sanders v. Arneson Products, Inc., 91 F. 3d 1351,
1354 (9th Cr. 1996), cert. denied, --- US ----, 117
S.C. 1247, 137 L.Ed.2d 329 (1997); 29 CFR
8§ 1630.2(j), App. (1996) ("[T]enporary, non-chronic
i npai rments of short duration, wth little or no |ong
term or per manent i npact, are usual l'y not
disabilities.").

The district court noted that Johnson provi ded no evi dence that her
medi cal problem was a permanent disability.

On appeal, Johnson nekes no attenpt to address this case, or
explain why her condition is a permanent disability. Apart from
noting that there is no such requirenent in the specific |anguage
of the ADA and stating that simlar conditions have been qualified
as disabilities by other courts (but not the Fifth Grcuit), she
makes no attenpt to address this serious flawin her case. After
a careful consideration of the argunents raised in the briefs and
on appeal and a review of the record, we conclude that the district
court did not err in granting summary judgnent on this basis.

1]

In granting sunmary judgnent on the ADEA claim the district
court noted that this case involved a reduction in force, not a
case where an enpl oyee was repl aced by anot her enpl oyee. 1n order
to prevail on an ADEA cl ai mbased on a reduction in force, Johnson
had to show

(1) that [s]he is within the protected age group; (2)

that [s] he has been adversely affected by the enployer's

decision; (3) that [s]he was qualified to assune anot her
position at the tine of the discharge; and (4) “evidence,



circunstantial or direct, fromwhich a fact finder m ght
reasonably conclude that the enployer intended to
discrimnate in reaching the decision at issue.”

Nichols v. lLoral Vought Systens Corp., 81 F.3d 38, 41 (5th Gr.

1996) (quoting Anburgey v. Corhart Refractories Corp., Inc., 936

F.2d 805, 812 (5th Cr. 1991)). Under the MDonnell Dougl as

burden-shifting framework, Johnson woul d ei ther have to show di rect
di scrim nation based on age (which she does not) or she woul d have
to make out a prinma facie case in which Exxon could then rebut by
articulating a legitimte, non-discrimnatory reason for its

actions. McDonnell Douglas Corp. v. Geen, 411 U S. 792, 802

(1973); Bauer v. Albenarle Corp., 169 F.3d 962, 966 (5th Cr.

1999).

The district court held that Johnson failed to nmake out a
prima faci e case of age discrimnation. The district court further
held that, even if Johnson had not failed, Exxon asserted a
legitimate non-discrimnatory reason for releasing her. In this
case, Exxon based its decision regardi ng which enpl oyees to rel ease
entirely on the 1993 performance evaluation. For that year, there
was a very good reason why Johnson’s evaluation was one of the
| owest-- she had failed to performher work and then attenpted to
cover up her deficiency.

On appeal, Johnson does not address Exxon’s |legitimate reason
for termnating her. Instead, she focuses on her prim facie case
of discrimnation. She argues that she introduced testinony that

Exxon targeted ol der enployees for termnation in its eval uation



and ranki ng system Regar dl ess of whet her Johnson has nade out a
prima facie case, she has conpletely failed to address the
| egitimate reason advanced by Exxon for term nating her. Because
she cannot rebut that reason, her ADEA claimfails.
|V

Johnson finally argues that the district court erred in
denyi ng her notion to conpel discovery. The district court based
its decision on Johnson’s undue delay in filing a notion to conpel.
We reviewthis determ nation for abuse of discretion. In the |ight
of the interrogatories and discovery requests, it is apparent that
Johnson failed to ask for the i nformati on she sought. Her requests
asked for statistics prepared in relation to the decision to
termnate. She did not ask for statistics regarding the ages of
enployees in the departnent and of the enployees who were
t erm nat ed. |f she had, she could easily have calculated the
statistics introduced by Exxon hersel f--she would sinply have had
to average the age of the enpl oyees who were rel eased and the age
of the enployees in the Controller’s Departnent. W therefore hold
that the district court did not abuse its discretion in denying
Johnson’ s request.

\Y

We consider the district court’s opinion to be extrenely
t horough and well considered in this case. Qur opinion today
offers little nore than an affirmance of that opinion. Johnson

failed to make out the necessary elenents of either an ADA or an



ADEA claim |In addition, the district court quite correctly denied
Johnson’s notion to conpel. Her notion was filed after the close
of discovery and the i nformati on she sought was not i nformation she
requested during discovery. W therefore AFFIRMthe rulings of the

district court.

AFFI RMED



