IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 98-20371
Conf er ence Cal endar

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
vVer sus
JCE RI CHARD CANTU
Def endant - Appel | ant.
Appeal fron1{hé On{téd-s{a{eé ﬁsﬂrict Court
for the Southern District of Texas

USDC No. 97-CR-35-8

June 15, 1999
Before EMLIO M GARZA, BENAVI DES, and PARKER, Circuit Judges.
PER CURI AM *

Joe Richard Cantu pleaded guilty to count 1 of an indictnent
charging himw th conspiracy to possess with intent to distribute
heroi n and has appeal ed his sentence. Cantu contends that the
district court erred in refusing to adjust his offense | evel
because he played a mnor role in the conspiracy. The district
court’s determnation pursuant to U S.S.G § 3Bl1.2 that a
defendant did not play a mnor or mnimal role in the offense is
a fact finding which this court reviews for clear error. United

States v. Zuniga, 18 F.3d 1254, 1261 (5th G r. 1994).

" Pursuant to 5THQOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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In United States v. Marnplejo, 106 F.3d 1213, 1217 (5th Cr

1997), the court held that a defendant who was hel d accountabl e
only for drug quantities for which he was directly invol ved was
not entitled to a downward adj ust nent because of his mnor role
in the offense. Contrary to Cantu’s assertions, Cantu was nore
than a nmere courier. He actively participated in negotiations
and was present when the Gaitan brothers conducted transactions.
Cantu al so stored nost of the Gaitans’ heroin at his residence.
The district court’s ruling was not clearly erroneous.

Because the appeal is frivolous, it is DISM SSED. Howard v.
King, 707 F.2d 215, 219-20 (5th Gr. 1983); 5th Cr. R 42. 2.

APPEAL DI SM SSED



