IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 98-20433
Conf er ence Cal endar

M CHAEL EDDI NGS; SHI RLEY EDDI NGS,

Pl ai ntiffs-Appel | ants- Cross- Appel | ees,
vVer sus
HARRI S COUNTY; ET AL.,

Def endant s,

HARRI S COUNTY; JOHNNY KLEVENHAGEN;
TOMWY B. THOVAS,

Def endant s- Appel | ees,

ROCKY BARR,
Def endant - Appel | ee- Cr oss- Appel | ant.

Appeal fromthe United States District Court
for the Southern District of Texas
USDC No. H 95-CV-4150

ON PETI TI ON FOR REHEARI NG

July 8, 1999
Before JONES, SM TH, and DUHE' , G rcuit Judges.
PER CURI AM
| T IS ORDERED that the petition for rehearing filed by
appel l ant Rocky Barr is GRANTED, and the Conference Cal endar

opinion is nodified in the foll owi ng respects.
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The di sm ssal of the appeal for |ack of jurisdiction
pursuant to Fed. R CGv. P. 54(b) applies only to Shirley
Eddi ngs’ appeal fromthe denial of her Mnell” claim Shirley
Eddi ngs has not filed a petition for rehearing and that portion
of the original Conference Cal endar opinion remai ns unchanged.

This court is also without jurisdiction to review the deni al
of Barr’s notion for summary judgnent based on qualified i munity
wWth regard to Shirley Eddi ngs’ excessive-force claim District
court orders denying summary judgnent on the basis of qualified
immunity are i mredi ately appeal abl e under the coll ateral order
doctrine, notwithstanding their interlocutory character, when

based on a concl usion of | aw. See Mtchell v. Forsyth, 472 U.S.

511, 530 (1985). In contrast, such orders are not imedi ately
appeal able if they are based on sufficiency of the evidence. See

Johnson v. Jones, 515 U. S. 304, 313 (1995). Because there is a

significant fact-related dispute with regard to the circunstances
surroundi ng the detention and arrest of Shirley Eddings, this
court does not have jurisdiction to review the denial of Barr’s
nmotion for sunmmary judgnment based on qualified imunity with
regard to Shirley Eddi ngs’ excessive-force claim |d.

APPEAL DI SM SSED FOR LACK OF JURI SDI CTI ON

Monell v. Department of Soc. Servs. of City of New York,
436 U.S. 658, 690-91 (1978).




