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PER CURI AM !

IPursuant to 5TH QR R 47.5, the Court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5THQR R 47.5. 4.



Appel I ants havi ng been convicted, inter alia, for conspiracy
to commt both bank fraud and bank | arceny, primarily at issue are
the convictions’ evidentiary sufficiency and Sentenci ng Cui del i nes’
i ncreases. W AFFIRM

l.

In My 1996, a predecessor to WlIls Fargo Bank hired
Chri stopher Merhan as a teller at its branch in Houston, Texas.
Typically, Merhan worked in the nornings and, wth supervisor
Kennet h Chandl er, was responsi ble for opening the branch.

For security reasons, the three-nunber conbinationto the nmain
vault door was divided anong two people. To open the vault each
nmorni ng, Merhan was given the first two nunbers; Chandler, the
last. Unknown to his superiors, Chandler, because sonetines |ate
to work, gave Merhan that |ast nunber, so that he, alone, could
open the vault.

At trial, the Governnent clainmed that Merhan becane invol ved
in a bank fraud schene in early 1997. The | eader was Tai Duc Lai,
known as “Calvin”. Merhan and co-defendant Dhonovan Serrano were
acquainted with Cal vin.

Calvin testified that he was able to nmake unauthorized
w t hdrawal s from bank accounts as a result of information Mrhan
gave him Sonetinmes using Serrano as a conduit, Merhan would
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supply Calvin with account information, including account nunbers,
bal ances, and the nanes and addresses of the account holders

Cal vin then recruited “runners”, who woul d visit bank branches and,
using false Texas drivers’ |icenses provided by Calvin, wthdraw
money fromthe accounts. In return, the runner and Merhan received
paynment out of the fraudulently w thdrawn funds.

The Governnent presented evidence that, the day after Merhan
handl ed a deposit for the account of Quaker Loh on 13 March 1997,
an unauthorized w thdrawal of $2400 was nmade from it. Anot her
unaut horized withdrawal, in the anmount of $2500, was nade a few
days later; Merhan was the teller for this w thdrawal.

Further, Frank Bokeloh’s account suffered unauthorized
withdrawal s totaling $19,000 during the first two days of April
1997. The bank’s conputer records showed that Merhan had exam ned
Bokel oh’ s account information for approximately six mnutes on 21
March 1997, although no teller transaction involving the account
occurred that day.

Mer han and Serrano were al so charged with being involved in a
bank larceny, for which Calvin arranged a staged robbery at
Merhan’s branch. Merhan told police that, after arriving at work
at 7:00 a.m on 16 May 1997, two individual s approached his vehicle
and forced himat gunpoint to enter the bank and de-activate the
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alarm that the robbers instructed him not to enter the “duress
code”, a secret nunber for a robbery in progress alert, which the
robbers knew was 1790; that, after telling the robbers that he did
not know both sets of nunbers needed to open the main vault, they
told himthey knew he had the conpl ete conbination and forced him
to open it; that the robbers then bound hi mand t ook approximately
$392,000 fromthe vault; and that he was able to free hinself and
call the police.

Those involved in the “robbery” testified, however, that it
was staged using inside information fromMerhan. Calvin testified
that Merhan provided him with information regarding the bank’s
operating procedures, the |location of alarns and caneras, the al arm
codes, and the cash shipnent schedule, and also gave him a
schematic drawi ng of the inside of the branch. Calvin had then
recruited several acconplices.

Calvin also testified that, shortly before the staged robbery,
he alerted Serrano, who then contacted Merhan. Tel ephone records
confirmed that, during the period before the staged robbery, Mrhan
made several calls to Calvin and Serrano.

Tuyen Vi Chau, known as “Richard”, one of the “robbers” who
approached Merhan while he was in his vehicle, testified that he
understood that the teller was a participant in the “robbery”; that
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it was staged; and that, although he did not know the insider’s
nanme, Calvin had told himthat the insider was a Filipi no who drove
a white Gvic hatchback. Both characteristics fit Merhan.

Foll ow ng the staged robbery, the acconplices divided the
stol en noney. Later that day, Calvin net Serrano and handed hima
shoe box with $60,000 in cash for himto deliver to Merhan as his
share of the proceeds. Follow ng the |arceny, Serrano spent |arge
anounts of cash, including purchasing two airline tickets to Hong
Kong costing approxi mately $9, 000.

A few nonths after the “robbery”, Merhan and Serrano, al ong
W th nunmerous others, were charged with conspiracy to commt bank
fraud and bank larceny (count |), bank fraud (counts Il and I11),
entering with intent to conmt bank larceny (count 1V), bank
| arceny (count V), and receiving stolen noney (count VI).

Followng a jury trial, Merhan and Serrano were convicted for

conspiracy (count |I), Merhan for bank fraud (count I1), and Serrano



for recei pt of stolen noney (count VI); each was acquitted on the
ot her counts. Merhan’s sentence included 57 nonths in prison and
$432,000 in restitution; Serrano’s, 46 nonths in prison and
$464,000 in restitution.
1.
A

Serrano first contests the denial of his notion to suppress
evi dence seized during a search of his apartnent and autonobile,
claimng that his witten consent was not voluntary. As he was
| eaving his apartnment in August 1997, he was arrested by a Houston
police officer. FBI Agents soon arrived and obtained witten
consent for the search

To be valid, consent nust be both free and voluntary. E.g.,
United States v. Kelley, 981 F. 2d 1464, 1470 (5th Gr. 1993). “The
governnent has the burden of proving, by a preponderance of the
evi dence, that the consent was voluntary.” I1d. This is a question
of fact to be “determned fromthe totality of the circunstances
surrounding the search”. United States v. Mrales, 171 F.3d 978,
982 (5th Cr. 1999) (citing Schneckloth v. Bustanonte, 412 U S.
218, 227 (1973)).

For this, six factors nust be considered: “(1) the
vol unt ari ness of the defendant’s custodial status; (2) the presence
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of coercive police procedures; (3) the extent and |level of the
defendant’s cooperation with the police; (4) the defendant’s
awareness of his right to refuse to consent; (5) the defendant’s
education and intelligence; and (6) the defendant’s belief that no
incrimnating evidence wll be found”. | d. W review a post-
hearing denial of a suppression notion under a “particularly
strong” clearly erroneous standard, because the judge was able to
observe the witnesses. Kelley, 981 F.2d at 1470 (quoting United
States v. Sutton, 850 F.2d 1083, 1086 (5th Cr. 1988)).

O course, that Serrano was in custody when he gave his
consent does not ipso facto invalidate it. United States .
Wat son, 423 U. S. 411, 424 (1976). At the suppression hearing,
Serrano clained that his consent was not voluntary because an FB

Agent told him that he would be nore likely to nake bond if he

cooperated; the Agent denied naking the statenent. For this
credibility call, the district court’s ruling was not clearly
erroneous.

B

Appel l ants chall enge the evidentiary sufficiency for their
convi cti ons. For properly preserved sufficiency chall enges, we
will affirm if, when viewing the evidence in the Ilight nost
favorable to the verdict and accepting the credibility choices of
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the jury, a rational jury could have found that the Governnent
proved, beyond a reasonabl e doubt, the essential elenents of the
charged crine. E.g., United States v. CGuerrero, 169 F.3d 933, 938
(5th Gr. 1999) (citing United States v. Pankhurst, 118 F.3d 345,
351 (5th Cr.), cert. denied, 118 S. . 630 (1997)). Serrano and
Mer han preserved this standard of review by noving for judgnent of
acquittal at the close of the evidence. FED. R CRM P. 29(a);
GQuerrero, 169 F.3d at 938; Pankhurst, 118 F.3d at 352.
1

Merhan first asserts that the evidence is insufficient to
support his convictions for conspiracy to commt bank fraud (one of
the two charged objects of the conspiracy; a simlar challenge to
the other object is discussed infra) and for bank fraud.

a.

To establish a conspiracy under 18 US. C. 8§ 371, the
Gover nnment “nust prove beyond a reasonable doubt (1) that two or
nore people agreed to pursue an unl awful objective; (2) that the
def endant voluntarily agreed to join the conspiracy; and (3) that
one or nore of the nenbers of the conspiracy commtted an overt act
to further the objectives of the conspiracy”. United States v.

Canpbel |, 64 F.3d 967, 975 (5th Gir. 1995).



Mer han asserts that his conspiracy convictionrested primarily
on Calvin' s testinony, which he clainms was i nsufficient to persuade
arational jury of his guilt. Inthis regard, Merhan maintains that
numer ous other people known to Calvin had ties to the bank and
coul d have provided the account information.

However, a [conspiracy] conviction my rest on the
uncorroborated testinony of an acconplice, even one who has chosen
to cooperate with the governnent in exchange for |eniency, as |ong
as the testinony is not insubstantial onits face”. United States
v. Posada-Rios, 158 F.3d 832, 861 (5th Gr. 1998), cert. denied,
119 S. . 1280, 1487, 1792 (1999). “Testinony is incredible as a
matter of law only if it relates to facts that the witness could
not possibly have observed or to events which could not have
occurred under the laws of nature.” 1d.

Calvin testified that Merhan supplied him with information
regardi ng both Loh and Bokel oh’ s accounts and that Merhan recei ved
a share of the unlawfully-obtained noney. Needless to say, this
testinony is not “insubstantial on its face”. Mor eover, bank
records denonstrating that Merhan had accessed the Loh and Bokel oh
accounts, and Jimy Ngo's testinony |linking Merhan to the fraud,
corroborate Calvin's testinony and provide further evidence from
which a rational jury could find guilt.
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b.

Merhan relies on essentially the sane bases for his
sufficiency challenge to his bank fraud conviction. To establish
such fraud, pursuant to 18 U S. C. 8§ 1344(1), the Governnent nust
prove that Merhan “know ngly execute[d], or attenpt[ed] to execute,
a schene or artifice —(1) to defraud a financial institution; or
(2) to obtain any of the noneys, funds, ... or other property owned
by, or under the custody or control of, a financial institution, by
means of false or fraudulent pretenses, representations, or
prom ses”. See also United States v. Schnitzer, 145 F. 3d 721, 734
(5th Gir. 1998); Canpbell, 64 F.3d at 975.

The above-descri bed evidence of Merhan's involvenent in the
fraud schene was al so sufficient to prove beyond a reasonabl e doubt
that he commtted 8§ 1344(1) bank fraud. See United States v.
Barakett, 994 F.2d 1107, 1111 (5th Cr. 1993) (“Wile section
1344(1) prohibits only crimes directed at financial institutions,
we have not held that the statute punishes only schenes directed
solely at institutional victins”); United States v. Church, 888
F.2d 20, 23 (5th Cr. 1989) (even proof of extrenely renote risk of

| oss to bank suffices).



2.

As noted, Merhan also <clains that the evidence was
insufficient to sustain a conviction for conspiracy to commt bank
| arceny (the other charged object). He relies primarily on his
acquittal on the substantive bank |arceny counts.

This acquittal -based contention is neritless. Needl ess to
say, acquittal on substantive charges does not mandate acquittal on
a correspondi ng conspiracy charge. E.g., United States v. Duvall,
846 F.2d 966, 975-76 (5th Cir. 1988).

Three persons testified that there was an agreenent between
two or nore persons to conduct a staged robbery of the branch
Calvin testified that Merhan agreed to join the conspiracy and
provided information to the “robbers”; two other co-conspirators
testified that they knew Merhan to be the bank “insider” assisting
in staging the robbery. And, nore than one conspirator conmtted
an overt act in furtherance of the conspiracy. Al t hough the
evidence showing Merhan’s participation in the conspiracy is
primarily acconplice testinony, it is not “insubstantial on its
face”. Posada-Ri os, 158 F.3d at 861.

3.

Serrano first clains that the evidence did not prove that he

was linked to the conspiracy, or agreed to assist with the staged
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robbery, or commtted any overt act. But, Calvin and other co-
conspirators testified that Serrano acted as an internediary
between Calvin and Merhan during the bank fraud and bank | arceny
schenes; a co-conspirator testified that Serrano net with Calvin
and Merhan to discuss the staged robbery; and there was evidence
that Serrano nmade several |arge cash expenditures follow ng the
st aged robbery.
4.

To sustain a conviction under 18 U S. C. 8§ 2113(c) for receipt
of stolen noney, Serrano’s other conviction, the Governnent nust
prove that (1) he “receive[d], possesse[d], store[d], barter[ed],
[sold], or dispose[d] of” (2) noney stolen from a bank (3) with
know edge that the noney was stolen. See United States v. Buchner,
7 F.3d 1149, 1152-53 (5th Cr. 1993) (8 2113(c) is “intended for
those persons who receive the stolen property from the bank
robber”).

Serrano clains that there was i nsufficient proof that he knew
the noney was stolen from the bank. But, Calvin testified that
Serrano assi sted hi mand Merhan i n pl anni ng the staged robbery; and
that, after the robbery, he gave Serrano a shoe box containing
$60, 000. Another co-conspirator testified that Serrano net wth
Merhan and Calvin to discuss the |arceny. Again, this acconplice
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testinony is not “insubstantial on its face”. Posada- Ri os, 158
F.3d at 860.
C.

Appel l ants challenge the district court’s nmultiple mstrial
denials when the jury indicated it was unable to reach a verdict.
It sent several notes to the judge along this |ine.

On the first day, the jurors advised that they were
“deadl ocked”. Appellants noved for a mstrial. Instead, the judge
instructed the jurors to resune deliberations the next norning.

After deliberating for a total of about eight hours, the
jurors again advised that they were “locked”. Again, Appellants
moved for a mstrial. The district court refused to grant one and
gave the jury a nodified Alen charge.? Subsequently, the jury
requested that the testinony of five Governnent w tnesses be read.
Appel l ants, once again, noved for a mstrial. The district court
instead instructed the jury to designate the portions of testinony

it wished to have read.

2See Allen v. United States, 164 U. S. 492, 501-02 (1896) (not
error for a court to render supplenental instructions to a
deadl ocked jury). The trial judge may remind the jurors of their
duty to reach a verdict and instruct themto consi der the opinions
of the other jurors. Id. “Wile, undoubtedly, the verdict of the
jury should represent the opinion of each individual juror, it by
no neans foll ows that opinions may not be changed by conference in
the jury room” Id. at 501.
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The final note asked: “If we find one defendant guilty of
Count 1, part A [conspiracy to conmt bank |arceny], and the other
defendant guilty of Count 1, part B [conspiracy to conmt bank
fraud], does this make each defendant guilty of the entire Count
1?” Urging this indicated that the jurors were seeking a conprom se
verdict, Appellants again noved for a mstrial. | nstead, the
district court instructed the jurors to continue their
del i berati ons.

A mstrial denial is reviewed for abuse of discretion. United
States v. Sylvester, 143 F. 3d 923, 929 (5th Gr. 1998). The first
two denials, which followed jury deadl ock notes, were not such
abuses. Wen they transmtted the second note, the jurors had been
deli berating only slightly over eight hours. For exanple, our
court held that it was not an abuse of discretion to deny a
mstrial after the jury deliberated for seven days in a conplex
bank fraud trial. United States v. Heath, 970 F.2d 1397, 1405-06
(5th Gr. 1992). The case against Merhan and Serrano was al so
conpl ex.

For the third denial, which corresponded to the testinony
request (witten after the Allen charge), Appellants assert that
the jury note reveals that it interpreted the Allen charge as
requiring them to start over and surrender it conscientious
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conviction. The Allen charge specifically instructed the jurors
not to do so.

The final denial followed the note regarding the effect of
convi ctions. As before, Appellants maintain that the final two
notes revealed that the jury was trying to reach a conproni se
verdi ct by surrendering its conscientious conviction because of a
coercive Allen charge. There is no evidence that a juror was
coerced; instead, the questions are consistent with conscientious
deli berations and the jury's duty to render a decision in
accordance with the | aw

Qobviously, a district court has broad discretion to give an
Allen charge. United States v. Pace, 10 F.3d 1106, 1125 (5th G r
1993). Appellants do not <challenge its content, and the
ci rcunst ances surroundi ng t he charge bei ng gi ven were not coercive.
Heath, 970 F.2d at 1406 (devi ation from approved charges cannot be
so prejudicial as torequire reversal and circunstances nust not be
coercive). As noted, our court found no abuse of discretion for an
Al l en charge in a conplex bank fraud trial where the jury renai ned
deadl ocked after seven days of deliberation. Id. Likew se, giving
the Allen charge in this case, after l|less than tw days of

del i berati on, was not an abuse of discretion.



D

Appel lants challenge their sentences on several bases.
Application of the Sentencing Quidelines is reviewed de novo;
factual findings, for clear error. E.g., Sylvester, 143 F. 3d at
931. A sentence will be upheld unless it was inposed in violation
of law or as a result of an incorrect application of the
Guidelines, or if it is outside the range of the applicable
guideline and is unreasonable. E.g., United States v. Wjack, 141
F.3d 181, 183 (5th Cr. 1998).

1

Merhan clains that he was erroneously sentenced under the
theft guideline, US. S.G 8§ 2B1.1, rather than the fraud gui deli ne,
resulting in a higher base offense level. U S S. G 8§ 1B1.2(d) (“A
convi ction on a count charging a conspiracy to commt nore than one
of fense shall be treated as if the defendant had been convicted on
a separate count of conspiracy for each offense that the defendant
conspired to commt”); see United States v. Fisher, 22 F.3d 574,
576 (5th Cr. 1994) (“8 1Bl1l.2(d) governs the application of the
Sentencing Guidelines to nultiple-object conspiracies”).

Mer han acknowl edges that, in accordance with § 1B1.2(d), the
district court found, beyond a reasonabl e doubt, that bank | arceny
was an object of the conspiracy. See United States v. Manges, 110
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F.3d 1162, 1178 (5th Cr. 1997), cert. denied, 118 S. C. 1675
(1998) (district court may sentence on nore serious of two charged
conspiracies if “district court itself would have convicted
[ def endant] on that basis”); United States v. Cooper, 966 F.2d 936,
941 (5th Cr. 1992). He clains, however, insufficient evidence for
that finding, because he was acquitted of the substantive bank
| arceny charges. But, as noted, that finding was not precl uded by
the bank larceny acquittal. See Duvall, 846 F.2d at 975
(conspiracy and substantive counts are “separate and distinct
crimes” and “conviction on any count may stand if it is supported
by the evidence”); United States v. Jackson, 167 F.3d 1280, 1282
(9th Cr. 1999) (jury acquittal on substantive offense does not
prohi bit application of § 1B1.2(d) at sentencing); see al so Cooper,
966 F.2d at 941 (8 1Bl1.2(d) properly applied where district court
found object of conspiracy was proven beyond reasonabl e doubt).3
2.

Appel lants also assert that this § 1B1.2(d) application

deprived themof their Sixth Anendnent right to trial by jury. Qur

court has held otherwi se. Manges, 110 F.3d at 1179 n. 16.

3Serrano adopts Merhan's issues presented here. |t is unclear
whether this issue is one he can adopt; assumng he can, it
i kewi se fails.
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3.

The next <challenge is to the relevant conduct wused in
calculating offense levels. The anmount of loss calculation is
reviewed for clear error. United States v. Sutton, 77 F.3d 91, 94-
95 (5th Gir. 1996).

Mer han contests the inclusion of the $392,000 |oss fromthe
bank | arceny; Serrano, any anount over the $60, 000 he recei ved from
Calvin. And, both contend they should not be held accountable for
funds related to the substantive counts of which they were
acquitted. However, the evidence supports the finding that each
conspired to commt bank l|arceny and bank fraud. The | oss
cal cul ations were not clearly erroneous.

4.

Appel I ants chal | enge each base of fense | evel bei ng enhanced by
two-levels for obstruction of justice, pursuant to US S. G 8§
3C1.1. W review only for clear error. E.g., United States v.
Gray, 105 F.3d 956, 971 (5th Cr.), cert. denied, 520 U S. 1128,
1150, 1246 (1997).

“I'f the defendant wllfully obstructed or inpeded, or
attenpted to obstruct or inpede, the admnistration of justice
during the i nvestigation, prosecution, or sentencing of the instant
of fense, increase the offense level by 2 levels.” US S G 8
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3C1.1. Perjury is a type of conduct to which the enhancenent
applies. US. S.G § 3Cl.1 application note 3(b). |If the district
court finds that a defendant conmtted perjury at trial, the
obstruction enhancenent is required. United States v. Gonzal ez,
163 F.3d 255, 262 (5th Cr. 1999); United States v. Hunphrey, 7
F.3d 1186, 1189 (5th G r. 1993).
Mer han and Serrano’ s presentence i nvestigation reports (PSRs)
did not recommend the enhancenent. The Governnent objected,
claimng perjury by Merhan at the trial and by Serrano at the
suppressi on heari ng.
At Merhan’s sentencing, and adopted for Serrano’s which
followed imedi ately thereafter, the district court stated:
Counsel [for the Governnent] cites exanpl es of
each defendant’s trial testinony that they
believe is perjurious, in effect, perjury.
The Court sustains this objection and
finds by a preponderance of the evidence that
Merhan and Serrano conmtted perjury during
their trial testinony; therefore, a two-Ievel
adj ustnent for obstruction of justice will be
gi ven to each defendant.
(Enphasi s added.)
a.

Merhan asserts that the court failed to make sufficient

factual findings; and, inthe alternative, that his trial testinony
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does not support the enhancenent. This insufficient findings claim
is based upon United States v. Dunnigan, 507 U S. 87, 95 (1993),
which provides that, “if a defendant objects to a sentence
enhancenent resulting fromher trial testinony, a district court
must reviewthe evidence and nake i ndependent findi ngs necessary to
establish a wllful inpedinent to or obstruction of justice, or an
attenpt to do the sane, under the perjury definition we have set
out”. Merhan clains failure to make specific findings that each
perjury el ement was satisfied.

But, a detailed and specific finding on each perjury el enent
is not required. Id. (“[I]t is preferable for a district court to
address each el enent of the alleged perjury in a separate and cl ear
finding” (enphasis added)). Rat her, “[t]he district court’s
determ nation that enhancenent isrequiredis sufficient ... if
the court makes a finding of an obstruction of, or inpedinent to,
justice that enconpasses all of the factual predicates for a
finding of perjury”. 1d. at 94.

A witness commts perjury if he “gives false testinony
concerning a material matter with the wllful intent to provide
fal se testinony, rather than as a result of confusion, m stake, or
faulty nmenory”. | d. The district court referenced the
Governnment’ s obj ection, which specifically cited Merhan’s testinony
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that he did not provide Calvin with information for the bank fraud
and bank |arceny. The district judge' s statenents at sentencing
and his reference to the Governnent’s objection reflect a finding
that Merhan |lied when he so testified. See Gonzal ez, 163 F.3d at
263 (affirm ng obstructi on enhancenent where court adopted PSRs and
“expressly stated its finding that each defendant perjured
hi msel 7).

O course, perjury requires materiality. Although neither the
Governnent’s objection, nor the district judge' s statenents,
specifically address this, our court has upheld simlar obstruction
enhancenent s where, “[e]ven though there was no explicit finding by
either the trial or sentencing judge that this testinony was
material, [the defendant’s] testinony on this topic was obviously
‘material’ inthat it was clearly ‘designed to substantially affect
the outcone of the case’”. United States v. Cabral-Castillo, 35
F.3d 182, 187 (5th Gr. 1994); see United States v. Cono, 53 F. 3d
87, 90 (5th Gr. 1995); United States v. Storm 36 F.3d 1289, 1297
(5th CGr. 1994). Likewise, it is obvious that Merhan’s identified
statenents went to the very heart of the case agai nst himand were
designed to affect the verdict.

Mer han chal l enges finding his statenents perjurious; but, as
denonstrated supra, that finding was not clearly erroneous. See
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Dunni gan, 507 U S. at 95-96 (“Gven the nunerous w tnesses who
contradi cted respondent regarding so many facts on which she could
not have been m staken, there is anple support for the District
Court’s finding.”); United States v. Laury, 985 F.2d 1293, 1309
(5th Gir. 1993).

b.

The Governnent, for sentencing, clainmed perjury by Serrano at
t he suppression hearing when he “unequivocally testified [1] that
the of ficers and agents who arrested hi mand searched hi s apart nent
and aut onobil e did not advise himof his right to refuse to consent
to the searches and [2] that he did not consent thereto”. But,
regarding the right to refuse, Serrano did not so testify; instead,
he testified that he was infornmed of that right. At oral argunent
on appeal, the Governnent corrected its error.

Serrano maintains that the second part of the Governnent’s
objection — that he testified he did not give consent — is also
i ncorrect because he testified that he did sign the consent form
The CGovernnent agrees that Serrano did testify in that limted
respect, but maintains that the objection nore broadly refers to
his testinony that consent was not given voluntarily. As the

Governnent points out, the i ssue at the suppression hearing was not



whet her Serrano gave consent; it was whether that consent was
vol unt ary.

W agree with the Governnent’s interpretation. The sane
district judge presided over the suppression and sentencing
heari ngs; he was aware that Serrano had given witten consent, but
had testified that it was not voluntary. Also, the district judge,
as noted, found that both defendants had commtted perjury. See
Gonzal ez, 163 F. 3d at 263.

Further, the CGovernnent’s objection to Serrano’s PSR
specifically addressed materiality, noting that, had the district
court credited Serrano’s suppression hearing testinony, a |large
anount of evidence woul d have been suppressed and the Governnent’s
case weakened substantially. Therefore, the district judge, by
reference to the objection, made sufficient findings to support the

obstructi on enhancenent.*

‘At oral argunent, Serrano clainmed yet another reason why the
perjury finding was not supported by the record —his testinony
could have been the result of m stake. However, Serrano’s brief
challenges only the sufficiency of the stated bases for the
fi ndi ngs. Normally, issues raised for the first time at oral
argunent will not be addressed. E.g., Witehead v. Food Max of
M ssissippi, Inc., 163 F.3d 265, 270 (5th Gr. 1998); United States
v. Mles, 10 F. 3d 1135, 1137 n.3 (5th Cr. 1993), cert. denied, 118
S. C. 1201 (1998). The necessity for this rule is obvious. This
contention is not an exception to it.
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5.

Next, Merhan challenges his enhancenent for abuse of a
position of trust: “If the defendant abused a position of public or
private trust, or wused a special skill, in a manner that
significantly facilitated the comm ssion or conceal nent of the
of fense, increase [the offense level] by 2 levels”. US SG 8§
3B1.3. According to the coomentary, however, the adjustnent does
not “apply in the case of enbezzl enent or theft by an ordi nary bank
teller”. US S G 8§ 3B1.3, application note 1. “The application
of 8 3B1.3 is a sophisticated factual determ nation revi ewed under
the clearly erroneous standard.” United States v. Fisher, 7 F.3d
69, 70 (5th Cir. 1993).

The PSR (adopted by the district court) reconmended the
enhancenent . In response to Merhan’s objection, the probation
officer stated that Merhan’s behavior “in the bank | arceny schene
went beyond that of a nere teller” because he “provided the
security sensitive information regarding the bank vault
conbi nation, [schematic] drawing of the facility[,] and security
codes to the co-conspirators”.

W nmust examine “the extent to which [Merhan’ s] position
provides the freedom to commt a difficult-to-detect wong”.
United States v. Brown, 7 F.3d 1155, 1161 (5th Cr. 1993) (quoting
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United States v. Hill, 915 F.2d 502, 506 (9th Cr. 1990)).
Cenerally, ordinary bank tellers do not occupy a position of trust
because, “al though the teller’s position provides an opportunity to
enbezzl e noney, reasonably diligent supervisors could easily detect
the wongdoing after it has occurred”. |d.

Unli ke an ordinary bank teller, Merhan was responsible for
openi ng the bank each norning; he knew the security codes; and the
bank gave him part of the conbination to the main vault. See
Fisher, 7 F.3d at 70 (head cashier occupied position of trust
because she supervised another, could get noney out of vault and
requi sition noney, and had only nonthly spot checks). Further, his
supervisor trusted himwith the rest of the conbination. See id.
(noting that it was significant that defendant’s supervi sor stopped
conducti ng spot checks because of her trust in defendant). These
factors placed himin a position of trust. See also United States
v. Gordon, 61 F.3d 263, 268 (4th Gr. 1995) (enhancenent
appropriate where defendant, who was head teller with access to
security codes, facilitated arned robbery of bank); United States
v. Hathcoat, 30 F.3d 913, 919 (7th Cr. 1994) (“In determ ning
whet her the defendant’s position was a position of trust, we nust

anal yze the situation fromthe perspective of the victini).



Addi tionally, Merhan’s position significantly contributed to
the facilitation of the staged robbery. He provided his co-
conspirators with informati on regardi ng the dates of noney drops at
the bank, the security codes, the opening procedures, and the
bank’s interior floor plan. Further, he unlocked the bank door,
disarned the security system and opened the vault for his co-
conspirators on the day of the |arceny. See United States v.
Johnson, 4 F.3d 904, 916 (10th G r. 1993) (vault teller’s position
facilitated bank robbery where she instructed others how to rob
bank and avoid detection and handed the noney to the robber).

6.

Appel lants contest their 8 5K2.6 wupward departures for
possession of a firearm by one of the co-conspirators during the
bank | arceny. Decisions to depart upward are revi ewed for abuse of
discretion. Koon v. United States, 518 U. S. 81, 91 (1996).

Appellants first contend that the trial evidence was
insufficient to support the statenent in the PSR that a firearmwas
used during the staged robbery. However, they do not denonstrate
that the statenent was erroneous; Merhan testified at trial that
one of the “robbers” put a firearmto his head; and both state in
their briefs that one of the “robbers” had a gun. Additionally,
one of the “robbers” initially told investigators that one of the
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co-conspirators had a firearm during the staged robbery. Merhan
and Serrano have failed to show that the information in the PSR
relating to the use of a weapon is materially untrue. See United
States v. Davis, 76 F.3d 82, 84 (5th G r. 1996) (district court may
credit evidence for sentencing purposes that has “sone indicia of
reliability”) (quoting United States v. Shacklett, 921 F.2d 580,
585 (5th Cir. 1991)).

Appel l ants al so claimthat the district court’s findings were
insufficient for us to review the propriety of the departure.®
“Before a departure is permtted, certain aspects of the case nust
be found unusual enough for it to fall outside the heartland of
cases in the Guideline.” Koon, 518 U S. at 98; see also United
States v. MDernott, 102 F.3d 1379, 1384 (5th Gr. 1996). The
district court did not specifically discuss why the firearm took
this case out of the heartland of the typical bank |arceny case.

Section 5K1.0 states that “this subpart seeks to aid the court
by identifying sonme of the factors that the Conm ssion has not been

able to take into account fully in fornulating the guidelines”. At

SMer han al so asserts, once again, that he should not be held
responsible for the firearm use because he was acquitted of the
substantive bank | arceny charges. As noted, that acquittal does
not relieve him of liability as a co-conspirator in the bank
| ar ceny.
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8§ 5K2.6, the Conm ssion identified the use of a weapon as one of
t hose factors:

I f a weapon or dangerous instrunentality was

used or possessed in the comm ssion of the

of fense the court nmay increase the sentence

above the authorized guideline range. The

extent of the increase ordinarily should

depend on t he danger ousness of the weapon, the

manner in which it was used, and the extent to

which its use endangered others....°®
Thus, the Cuidelines acknow edge that they do not adequately take
into account the use of a firearmin all offenses, and that this is
a proper ground for departure. Therefore, the Quidelines state
that use of a firearmtakes a case out of the heartland of typical
cases; and the district judge's reference to 8§ 5K2.6 is sufficient
to support the decision to depart. See United States v. Lee, 989
F.2d 180, 183 (5th Gr. 1993) (“The Sentencing Comm ssion permts
courts to depart fromthe guidelines where weapons are used in the
comm ssion of an offense, see U S.S.G § 5K2.6, because such an
aggravating circunstance has not been gi ven adequat e consi deration
by the guidelines”); United States v. Register, 931 F.2d 308, 314

(5th Gr. 1991) (“This court has uphel d upward adj ustnents for nere

possession of a firearni) (citing United States v. Gtero, 868 F. 2d

Qur court has interpreted 8§ 5K2.6 as referring “to crines
that nmay be commtted with or without the use of a weapon”. United
States v. Medina-CGutierrez, 980 F.2d 980, 983 (5th Gr. 1992).
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1412, 1414 (5th Gr. 1989); United States v. Hewn, 877 F.2d 3, 5
(5th Gr. 1989); United States v. Mieller, 902 F.2d 336, 345 (5th
Cir. 1990)).

In addition to referencing 8 5K2.6, the district court gave
specific reasons for the extent of the departure, including its
concern that an innocent bystander could have interrupted the
staged robbery and been injured. These reasons are adequate; we
find no abuse of discretion in the extent of the departure. See
Lee, 989 F.2d at 183 (8 5K2.6 departure will be upheld if extent is
reasonabl e; district court not required to give specific or general
reasons for extent).

7.

Finally, Serrano asserts that, because he was acquitted of the
substantive bank fraud counts, the district court erroneously
i ncluded in his $464,000 restitution (Merhan’s is for $432, 000) the
$32,000 taken from a bank other than Wells Fargo. In any event,
consistent with his loss calculation claim he contends that he
shoul d not be ordered to repay an anmount greater than the $60, 000
he received after the staged robbery.

As di scussed, the evidence was sufficient to find that Serrano

conspired in both bank fraud and bank | arceny. Concerning the



ot her bank, the district court relied properly on the PSR  The
restitution anount was not clearly erroneous.
L1,
In the |light of the foregoing, Merhan and Serrano’s
convi ctions and sentences are

AFFI RVED.



