IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 98-20482
USDC No. H 97-CV-1404

HUMBERTO HI NQJCSA,

Pl ai ntiff-Appellant,
vVer sus
UNI TED STATES OF AMERI CA,

Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Southern District of Texas

February 4, 1999

Before DAVIS, DUHE , and PARKER, Circuit Judges.
PER CURI AM

Hunberto Hi nojosa, federal prisoner # 48660-079, requests a
Certificate of Appealability (COA) to appeal the district court’s
denial of his 28 U S.C. § 2255 notion. H nojosa noves to
substitute a new notion for COA and a brief in support for his
original notion and brief. HnNnojosa s notion to substitute his
brief is GRANTED and his original brief is STRI CKEN

Hi noj osa argues that he was denied effective assistance of
habeas counsel. Hi nojosa has not nade a substantial show ng of
the denial of a constitutional right with regard to this claim

See Irving v. Hargett, 59 F.3d 23, 26 (5th Cr. 1995) (hol di ng

that a petitioner has no constitutional right to counsel in

post - convi cti on proceedi ngs and cannot claimineffective
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assi stance of habeas counsel).
Hi nojosa clains that the district court erred in denying his
motion for relief fromjudgnment. This issue is not adequately

argued in the body of H nojosa s appellate brief and is deened

abandoned. See Yohey v. Collins, 985 F.2d 222, 225 (5th G

1993).

Hi noj osa argues that the district court erred in calculating
the quantity of drugs attributable to himfor sentencing
purposes. Hinojosa's claimthat the sentencing court m sapplied
the Sentencing Quidelines is not cognizabl e under § 2255. See

United States v. Seyfert, 67 F.3d 544, 546 (5th Cr. 1995).

Hi noj osa argues that his due process rights were violated
because the evidence supporting his sentence | acks sufficient
indicia of reliability. The Governnent responded that Hinojosa
procedurally defaulted his due process claimby failing to raise
the issue on direct appeal. The district court sunmarily
di sm ssed Hinojosa's notion for § 2255 relief w thout giving
H noj osa an opportunity to respond to the affirmative defense.!
In so doing, the court noted that H nojosa s clains were wthout
merit but did not explain the basis for its conclusion. See

United States v. Daly, 823 F.2d 871, 872 (5th Gr. 1987) (hol di ng

that the district court nust state its findings of fact and

concl usions of |law when ruling on a 8 2255 notion).

1 See United States v. Sanuels, 59 F.3d 526, 528 (5th Gr.
1995) (hol ding that a defendant is required to show both cause for
the procedural default in not raising an issue on direct appeal
and sone form of actual prejudice that he suffered as a result of
the error).
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Hi nojosa clainms in his notion for COA that he has cause for
the procedural default because he received ineffective assistance
of trial and appellate counsel. The record does not conclusively
show that H nojosa is entitled to no relief because H nojosa
shoul d have been given the opportunity to argue cause and
prejudice in the district court. Because the court did not state
its reasons for denying H nojosa s 8 2255 notion, it is
i npossi ble to determ ne whether Hinojosa’ s claimwas deni ed based
on the procedural default or on the nerits. Accordingly, ITIS
ORDERED t hat Hi nojosa’s notion for COA is GRANTED, the district
court’s order is VACATED and the case REMANDED for further
proceedings. See 28 U S.C. § 2253(c)(2). On remand, the
district court should provide its findings and concl usi ons of
law. It should also consider whether to allow Hi nojosa to anend
his 8§ 2255 notion to incorporate clains of ineffective assistance
of counsel.

Because this case is being remanded for further proceedi ngs,
we pretermt consideration of the other appellate issues raised
by H nojosa. Hinojosa' s notion for |eave to proceed in forma
pauperis (I FP) is GRANTED

MOTI ON TO SUBSTI TUTE BRI EF GRANTED, COA GRANTED; MOTI ON FOR
LEAVE TO PRCCEED | FP GRANTED, VACATED AND REMANDED.



