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PER CURI AM *

In this pregnancy discrimnation case, appellant Gaen
Elliot challenges the district court’s grant of sunmary judgnent in
favor of Horizon Heal thcare Corporation (“Horizon”). The district
court wote a conprehensive and careful opinion. Because we agree
with the district court that Elliott was no longer qualified as a
nursing assistant, due to nedical restrictions inposed on her by
her doctor, and because she produced no evidence that she was
treated differently than non-pregnant enployees, we affirm the

grant of summary judgnent for Horizon.

"Pursuant to 5TH QR R 47.5, the court has determn ned that
this opinion should not be published and is not precedent except
for the limted circunstances set forth in 5THCQR R 47.5. 4.



BACKGROUND

On January 4, 1996, Elliott began working for Horizon as
a nursing assistant, a job that required her to perform such
functions as groom ng and bathing elderly patients, turning and
repositioning patients, taking patients on wal ks, and assisting
them into wheelchairs from their beds. Because of the physica
demands placed on nursing assistants, the formal job description
stated that they would be required to “continuously”?! lift objects
from1l-75 pounds. Ei ght days after beginning work, Elliott
informed her supervisor, Jill Schwartz, that she was pregnhant.
Elliott also produced a note from her doctor ordering her to
perform “no lifting.” Schwartz told Elliot that her doctor’s
restriction rendered her wunqualified for a nursing assistant
position and unless she could get the lifting restriction raised,
there was no | onger a position for her. Thus, Elliott returned to
her doctor (three nore tines) and eventually obtained a doctor’s
order raising the restriction to 35 pounds.

Elliott then attenpted to be reinstated as a nursing
assistant or be reassigned to a different position.? Her efforts
failed to secure a job because each of the jobs she requested had

lifting requirenments that exceeded the 35 pound restriction i nposed

1 Conti nuously” neant that nurses would be lifting objects at
| east 67% of the tine.

2After appell ant unsuccessfully requested reinstatenent or
reassi gnment from Schwartz, she nmade simlar requests to Henry
Backstrom Horizon’s regional nmanager for human resources, and
Nancy Pearson, the facility adm ni strator.
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by her doctor.® Each of the Horizon supervisors she spoke to
reiterated that she did not qualify for any avail abl e position due
to her lifting restriction and unless the restriction was raised,
there was no position avail able for her.

After her attenpts at securing continued enploynent
failed, Elliott resorted to the courts for relief. She brought the
present suit in Texas state court under the Texas Conm ssion on
Human Rights Act (“TCHRA’) alleging that Horizon discrimnated
agai nst her because she was pregnant. After Horizon renoved the
case to federal court, the district court granted sunmary judgnent
for Horizon, holding that Elliott failed to showa prinma faci e case
of discrimnation.

STANDARD OF REVI EW

This court reviews the grant of summary judgnent de novo.

Summary judgnent is proper if “the pleadi ngs, depositions, answers
to interrogatories, and adm ssions on file, together with any
affidavits, if any, show that there is no genuine issue as to any
material fact and that the noving party is entitled to judgnent as

a mtter of law” Fed. R Cv. P. 56(c); see also Celotex Corp. v.

Ctrate, 477 U S. 317, 322-24 (1986). Under this standard, al
fact questions nust be viewed in the light nost favorable to the

non novi ng party, and questions of |aw are revi ewed de novo. See

The formal job description for each of the three alternative
positions requested by Elliott had lifting requirenments that
exceeded her limtations inposed by her doctor. For instance
Laundry Assistants and D etary Assistants were required to lift
obj ects wei ghi ng between 36-75 pounds up to 33%of the tine while
Housekeepers were required to |ift objects wei ghing between 36-50
pounds up to 10% of the tine.



Hassan v. lLubbock Indep. Sch. Dist., 55 F.3d 1075, 1079 (5th Gr.

1995) .
DI SCUSSI ON

The TCHRA forbi ds enpl oynent discrimnation on the basis
of sex. See Tex. Lab. Code Ann. 8§ 21.051 (West 1996). Under the
TCHRA, sex discrimnation includes “discrimnation because of or on
the basis of pregnancy, childbirth, or a related nedical
condition.” Tex. Lab. Code Ann. 8§ 21.106(a) (West 1996).

Texas courts may rely on pertinent federal discrimnation
lawin interpreting the rel evant provisions of the TCHRA. See Gold

v. Exxon Corp., 960 S.wW2d 378, 380 (Tex. App.--Houston [14th

Dist.] 1998, no wit); Specialty Retailers, Inc. v. DeMranville,

933 S.W2d 490, 492 (Tex. 1996) (“Because one purpose of the
Commi ssion on Human Rights Act is to bring Texas lawin line with
federal |aws addressing discrimnation, federal case |aw nmay be
cited as authority.”). To create a genuine, material fact issue
concerni ng pregnancy discrimnation under the federal and state
standards, a plaintiff may offer either direct evidence or indirect

evidence that satisfies her share of the burden-shifting test

established by the Suprene Court in MDonnell Douglas Corp. v.
Geen, 411 U. S 792, 93 S. . 1817 (1973). This test requires the
plaintiff to show “(1) she was a nenber of a protected class, (2)
she was qualified for the position she lost, (3) she suffered an
adverse enpl oynent action, and (4) that others simlarly situated

were nore favorably treated.” Urbano v. Continental Airlines,




Inc., 138 F.3d 204, 206 (5th Cr.), cert. denied U S _ , 119 S

Ct. 509 (1998); see also Gold, supra.

Appellant clains here, as in the district court, that
Texas has abolished the prima facie requirenents and burden

shifting schenme of McDonnell Dougl as, and she need only denonstrate

t hat her pregnancy was a notivating factor in the termnation. See

Texas Dep’t of Human Serv. v. Hinds, 904 S.W2d 629 (Tex. 1995);

Passons v. University of Texas, 969 S.W2d 560 (Tx. App.--Austin

1998, no wit). These cases, however, do not abrogate the

McDonnel I Dougl as standard as Elliott contends. Hi nds specifically

observes that the MDonnell Douglas burden-shifting schene is

applicable in enploynent discrimnation cases, although the Texas
court did not find that schene, which requires the enployer to
articulate a legitimate nondi scrimnatory reason, conpatible with
the plaintiff’s burden of proof under the Texas Wi stlebl ower
Statute. Passons held only that but-for causation is the test of
actionabl e discrimnation rather than sol e cause, and Passons held
that federal standards apply to state | aw di scri m nati on cases, 969

S.W2d at 563. Elliott’s ingenious argunent is conpletely wong.

Elliott alleges first that she adduced direct evidence of

di scrim nation. Direct evidence of discrimnation is evidence
which, if believed, would prove discrimnation wthout any
i nferences or presunptions. See Bodenheiner v. PPG Indus., Inc.,

5 F.3d 955, 958 (5th Cr. 1993). Appellant’s only direct evidence

of discrimnationis theinitial conversation she had with Schwart z



in which, according to appellant’s brief, Schwartz told her that
she could not keep her job because she was pregnant. Nei t her
Appellant’s affidavit nor her deposition indicates any such
coment; instead, they show there was no work for her at Horizon
because she could not performthe physical demands of enpl oynent.
In her affidavit, Elliott testified that Schwartz “stated that |
coul d not keep ny job at the San Jaci nto Manor while | was pregnhant
because | could not do the things that | was hired on to do.” 1In
her deposition, Elliott testified that Schwartz said “that with ne
bei ng pregnant and unable to lift, she no | onger had a position for
me unless | could have the weight |imt lifted.” At the tinme the
conversation occurred, Elliott showed Schwartz a doctor’s note that
ordered Elliott to perform“no |ifting.” Because Elliot could no
| onger performall of the duties for which she was hired, she was
told that she could retain her job only if her doctor raised the
lifting restriction. The enployer’s concern was for her physical
capability to do the work, not her pregnancy.

Alternatively, Elliott relies on indirect evidence under

the MDonnell Douglas franmework. In making a prim facie case

based on indirect proof of discrimnation, Elliott was required to
show that “she was qualified for the position she lost.” Urbano,
138 F.3d at 206. Wth a lifting restriction of 35 pounds, she was
not qualified to be a nursing assistant or to hold the other
physi cal |abor positions at Horizon which she sought. Thus,
Hori zon was entitled to termnate her enploynent. Neither Texas

law nor its federal counterpart requires enployers “to grant



preferential treatnent to pregnant wonen.” 1d. at 207. |nstead,
enpl oyers nmust ignore a woman’'s pregnancy and treat her |ike
simlarly situated enployees. 1d. This is what Horizon did. Each
of the supervisors told Elliott that thelifting restriction -- not
her pregnancy -- resulted in her term nation.

Elliott has produced no evidence casting doubt on
Horizon’s policy or suggesting that she was treated differently
t han a nonpregnant enpl oyee who was physically unable to perform
t he demands of the | ob. In addition, Elliot admtted in her
deposition that, due to her nedical restriction, she did not neet
the formal requirenents for a nursing assistant, |aundry assi stant,
di etary assistant, or housekeeper. |In short, as the district court
found, Elliott’s indirect proof of discrimnation fails because she
failed to create genuine issues of material fact either on her
qualifications or on disparate treatnent of others.

CONCLUSI ON

For the foregoing reasons, the district court’s order,

granting summary judgnent for appellee Horizon Healthcare

Cor poration is AFFI RVED



