IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 98-20774
Conf er ence Cal endar

DAVI D MJUDGE,
Pl ai ntiff-Appellant,
ver sus
M CHANEY, MD, Dr. Texas Technical and
Heal t h Sci ences; WAYNE SCOTT, Director,
Texas Departnent of Crimnal Justice,
| nstitutional D vision,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Southern District of Texas
USDC No. H 97-CV-228

August 24, 1999
Before KING Chief Judge, and DAVIS and SMTH, G rcuit Judges.
PER CURI AM *
Davi d Mudge, Texas prisoner #689684, appeals the district
court’s dism ssal as frivol ous under 28U.S.C.
§1915(e)(2)(B)(i), of his 42 U.S.C. 8§ 1983 conpl ai nt all eging
del i berate indifference to his serious nedi cal needs.

Mudge’ s notions for appoi ntnent of counsel and notion for

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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default judgnent are DEN ED

The district court didnotabuseitsdiscretionindismissng Mudge' s complaint

asfrivolous. See Norton v. Dimazana, 122 F.3d 286, 291 (5th Cr

1997). Miudge was seen by several doctors, and he was even
referred to an orthopedic specialist. Thus, whatever
deficiencies there may have been in Midge' s treatnent, if any,
certainly do not rise to the |level of establishing deliberate
indifference on the part of the defendants. See Norton, 122 F.3d at
292.

Mudge’ s appeal is without nerit and therefore frivol ous.

See Howard v. King, 707 F.2d 215, 219-20 (5th Cr. 1983).

Because the appeal is frivolous, it is DISM SSED. See 5THCR R
42.2. The district court’s dism ssal of the present case and our
di sm ssal of this appeal count as two strikes agai nst Midge for
pur poses of 28 U.S.C. § 1915(g). W caution Midge that once he
accunul ates three strikes, he may not proceed IFP in any civil
action or appeal filed while he is incarcerated or detained in
any facility unless he is under inmm nent danger of serious
physical injury. See 28 U S.C. § 1915(g).

APPEAL DI SM SSED; SANCTI ON WARNI NG | SSUED.



