IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 98-20788
Summary Cal endar

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
vVer sus
JUAN MORENQ,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Southern District of Texas
USDC No. H 98- CV-418

Decenber 10, 1998
Bef ore DAVI S, BENAVI DES, and PARKER, Circuit Judges.
PER CURI AM *
This court nust exam ne the basis of its jurisdiction on its

own notion if necessary. United States v. Lister, 53 F.3d 66, 68

(5th Gr. 1995). Fed. R CGim P. 4(b) requires that a notice of
appeal by a defendant in a crimnal case be filed within ten days
of entry of judgnent. Because the appeal is fromthe denial of a
nmotion invoking Fed. R Crim P. 33, Rule 4(b) governs the

tinmeliness of the notice of appeal.

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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Rule 4(b) allows the district court to grant an additi onal
30 days in which to file the notice of appeal upon a show ng of
excusabl e neglect. This court customarily treats the filing of
an untinely notice of appeal within the 30-day period as a notion
for a determ nati on whet her excusabl e neglect entitles the

defendant to an extension of tine to appeal. See United States

v. &olding, 739 F.2d 183, 184 (5th Gr. 1984).

The district court’s order was entered on July 31, 1998.
The notice of appeal was apparently signed and delivered to
prison authorities on August 11, 1998--one day late. See Fed. R
App. P. 4(b) & 26(a). W therefore remand the case to the
district court for a determ nation whether defendant’s untinely
filing of the notice of appeal was due to excusabl e negl ect.
Upon maki ng the determ nation, the district court shall return
the case to this court for further proceedings or dismssal, as
may be appropriate.

REMANDED.



