IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 98-20827
Summary Cal endar

BRENDA DUBGCSE,
Pl ai ntiff-Appellant,
ver sus
LYONDELL- Cl TGO REFI NI NG COMPANY, LTD.,
Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Southern District of Texas
(H97-CV-1029)

Sept enber 23, 1999
Before JOLLY, JONES, and BENAVIDES, Circuit Judges.
PER CURI AM *

Brenda Dubose appeals the district court’s granting of
summary judgnent for her enployer Lyondell-C tgo Refining Conpany
Limted (“LCR’). She argues that the district court erred when it
concluded that her clains for sex and pregnancy discrimnation
failed as a matter of law. As we find no error on the part of the
district court, we affirm

Brenda Dubose was enployed as a security representative at
LCR s Houston petrochem cal refinery. As a nenber of LCR s Health

and Safety Departnent, the security representatives, or security

"Pursuant to 5TH QR R 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5TH CR R 47.5. 4.



guards as they were comonly referred to, reported to Mark
Steinfort, security supervisor. Dubose was assigned to work the
mai n gate of the refinery | ocated between an i ncom ng and out goi ng
roadway of the refinery. The main gate house was a snmall buil di ng
with glass on three sides. Dubose was responsible for opening the
main gate entrance to allow traffic in and out of the refinery,
di spatch by radi o the security guard who was on patrol duty, manage
the radio communications center for the refinery, handle the
procedure for responding to refinery energencies, and doing
necessary paperwor K.

In early January 1994, Dubose becane pregnant with the child
of her fornmer husband, Danny Dubose. She reported her pregnancy to
the LCR Human Resources Departnent soon thereafter. Sonetine in
t he begi nning of February, Dubose began having a romantic affair
wth Gary Wllians, a shift supervisor inthe LCRrefinery’ s Sul fur
Recovery Unit (“SRU’).

On February 22, Dubose reported to her supervisor, Mrk
Steinfort, and to Lisa MCorquodale of the LCR Human Resources
Departnent that her ex-husband, Danny Dubose, who was enpl oyed by
one of the refinery’'s on-site contractors, was harassing and
threateni ng her by tel ephone and in person at the refinery. She
further reported that on February 18, he left a note on the

w ndshield of her truck calling her a “slut,” while it was parked
at the nearby Gateway Modtel. In her deposition, she admts that

she was at the Gateway Mitel with LCR enployee Gary WIIlians



engaged in sexual congress, while WIllians was suppose to be on
duty at the SRU

In late February, LCR s Human Resources Departnent received
reports from security guards at the refinery about m sconduct by
Dubose and Wl lians, specifically, that Dubose allowed WIllians to
spend extended periods of tinme in the main gate house with her
during working hours; that Dubose and WIllians |left the refinery
toget her when WIlians was on duty; and that Dubose, after the end
of her work shift, drove into the refinery, wthout proper
aut horization, to visit WIllianms at the SRU. When questi oned
during deposition about the truthful ness of such reports, Dubose
admtted to engaging in all of the reported conduct.

On February 21, Eric Finck, a security enployee whom Dubose
was responsible for training, reported that Dubose |eft him al one
in the guard house for nearly three hours and returned acconpani ed
by WIIians. Upon returning to the guard house, Finck observed
Dubose and Wl lianms kissing. Finck further reported, simlar to
the reports received from other LCR security guards, that on at
| east two occasions, he observed the security guards standing
outside the gate house at shift change due to the buildings
occupation by Dubose and Wl lianms. Wen asked at deposition about
the truthful ness of these accusations, Dubose admtted them al
with the exception of the kissing.

On February 24, Dubose nmet with Mirk Steinfort and Lisa

McCor quodal e regardi ng her prior reports of inproper behavior by



her husband. Steinfort informed Dubose that LCRintended to notify
Danny Dubose’s enpl oyer of his inproper behavior. Dubose was then
asked about the validity of the reports received from other LCR
security guards regardi ng her i nappropriate behavior wwth Wl lians.
Follow ng the neeting, Dubose was suspended with pay pending
further investigation into these all egations.

On March 1, M. MCorquodale, M. Steinfort, and Human
Resources Supervisor, Laurie Repnak Cal away, net with Dubose to
informher that follow ng the investigationinto the all egations of
her msconduct with WIlians, she was being termnated for
negl ecting her enploynent duties. Specifically, Dubose was
termnated for allowng Wllianms into the gate house for extended
periods of tinme, because she was an unauthorized visitor to SRU
control room and because she was observed huggi ng and ki ssing M.
Wllianms in the mai n gate house during her shift and while training
anot her security enployee. On the sane day, foll ow ng a suspensi on
and investigation into the allegation of m sconduct, WIIlians was
also termnated fromLCR On March 28, 1997, Dubose filed a charge
of discrimnation against LCR pursuant to Title WVII alleging
i nproper discrimnatory term nati on based on sex and/ or pregnancy.
Followng LCR's notion for summary judgnent, the district court
granted sunmary judgnent for LCR on both counts.

The only evidence, other than Dubose’ s conclusory assertions
and nonrel evant contentions that other conduct nore disruptive and

dangerous than hers by nmal e enpl oyees resulted in | esser discipline



by LCR, is a series of various personnel records of enployees of
LCR. After reviewng this evidence, it is clear that none of the
enpl oyees in these records are simlarly situated to Dubose.! As
correctly noted by the district court, none of the enpl oyees were
security guards, and none of the violative acts engaged in by the
enpl oyees were simlar to those engaged in by Dubose. The only
arguably simlarly situated enpl oyee, M. WIIlians, was di scharged
for engaging in simlar conduct.

After a review of the evidence in a |ight nost favorable to

Dubose, it is clear that she has failed to make a prima facie

show ng that she was treated differently fromsimlarly situated
i ndi vi dual s because of her sex. Furthernore, even if Dubose was

able to establish a prima facie case, it is equally as clear that

the proffered reasons for discharge offered by LCR are vali d.

Dubose was term nated for engaging in inappropriate behavior with
a co-worker, and as a result of her failure to fulfill her job
responsibilities. Dubose has admtted to engaging in the activities
cited by LCR, which formthe basis for these grounds of dism ssal.
Further, Dubose has failed to offer even one iota of evidence to
show that these grounds are pretextual. Thus, because Dubose has
failed to neet her burden, LCRis entitled to summary judgnent on

this issue.

The plaintiff points to enploynent records detailing acts of
destruction of conpany property, use of profanity, sleeping onthe
j ob, and use of conpany gasoline for personal use.



Dubose has failed to offer any credi bl e evidence on the issue
of disparate treatnent due to her pregnancy. The only evidence
of fered consists of a series of innuendoes nmade by vari ous conpany
enpl oyees, and her own subjective belief that the timng of her
announcenent of her pregnancy and her term nation “is suspicious.”

This evidence can hardly be sufficient to establish a prim facie

case for discrimnation based on pregnancy. As such, LCR is
entitled to summary judgnent on this issue.

We are in full agreenent with the district court that Dubose
has failed to neet her burden of proof and has failed to raise any
genui ne issue of material fact for trial. The judgnent of the
district court is

AFFI RMED



