IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 98-20853
Summary Cal endar

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
vVer sus
CALVI N RAY ADAMS,
Def endant - Appel | ant.
Appeal fron1{hé On{téd-s{a{eé ﬁsﬂrict Court
for the Southern District of Texas
USDC No. H 98-CV-421 (H 94-CR-282-4)
June 7, 1999
Bef ore H G3 NBOTHAM JONES, and DENNI'S, Circuit Judges.
PER CURI AM *

Cal vin Ray Adans, federal prisoner # 66583-079, seeks a
certificate of appealability (COA) to appeal the denial of his 28
US C 8 2255 notion. Adans argues that he has been sentenced to
an illegal termof inprisonnent. He contends that the anount of
drugs for which he was held accountable falls far short of the
threshol d anobunt for applying 21 U S.C. 8 841(b)(1)(A). He
contends that the PSR showed that he was accountable for only

three transactions involving 1.24 grans of crack cocaine. He

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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argues that the district court erred in sentencing himto the
statutory mninmum of 120 nonths’ i nprisonnent because the anount
required to invoke that provision is 50 grans. He contends that
there is no statutory m ni num sentence for 1.24 grans of cocai ne
base. Adans argues that his counsel was ineffective for failing
to object to the inproper application of this statutory provision
and for failing to raise this issue on direct appeal. He
contends that counsel’s error prejudiced himbecause it directly
caused himto be sentenced to an illegal sentence. He asks that
hi s sentence be vacated and corrected to the applicable term of
i nprisonnment for 1.24 grans of cocai ne base.

Adans pleaded guilty to conspiracy under 21 U . S.C. § 846
The penalties are set forth in 21 U S. C § 841(b) and are
determ ned by the quantity of drugs involved. § 846; United
States v. Ruiz, 43 F.3d 985, 988 (5th Cr. 1995). Section

841(b) (1) (A) provides that violations involving 50 grans or nore
of cocai ne base are punishable by a termof inprisonnent of not

| ess than 10 years or nore than life. 8§ 841(b)(1)(A(iii);
United States v. Watch, 7 F.3d 422, 426 (5th Cr. 1993). For

of fenses involving five grans or nore of cocai ne base, the
penalty is not less than five years nor nore than 40 years.

8§ 841(b)(1)(B)(iii). For violations involving |less than five
grans of cocaine base, there is no mninmumtermof inprisonnment
and the maximumis 20 years. 8§ 841(b)(1)(C; Watch, 7 F.3d at
426. The quantity of drugs is not an elenent of the offense and
is relevant only for sentencing purposes. Watch, 7 F.3d at 426-

27.
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The plea agreenent did not nention the anmount of cocai ne
base alleged to be involved in the conspiracy to which Adans
pl eaded guilty. At the rearraignnent, the district court
i nformed Adans that his penalty range was a term of inprisonnent
from1l0 years to life. Again, no nention was nmade of the anobunt
of cocaine allegedly involved. During the discussion of the
factual basis for the plea, the facts pertaining specifically to
Adans showed that he was a fairly heavy user of crack cocai ne.
Adans had earlier admtted that he was involved with sales to
informants on at | east two occasions, but he stated that he never
bought that much because he did not have that nuch noney to buy
it. He stated that he was a heavy user and that he bought it
because he was a user.

The PSR cont ai ned 184 paragraphs descri bing the offense
conduct in this conspiracy. Adans’ involvenent was contained in
only three paragraphs. Adans distributed .46 grans of crack
cocai ne on June 24, 1994; .43 grans on June 27, 1994; and .35
grans on June 30, 1994. The probation officer determ ned that
Adans shoul d be held accountable for a total of 1.24 grans of
crack cocai ne, giving Adans a base offense |evel of 18. The
probation officer calculated a guideline range of 30-37 nonths.
However, the probation officer determ ned that pursuant to
US S G 8 5GL 1(b), the guideline sentence was 120 nont hs.

The probation officer determned that the statutory m ni num
for 50 granms of crack cocaine provided for in 8 841(b)(1)(A) (iil)
applied to supersede the guideline range of 30-37 nonths, w thout

stating any reasons in the PSR, and w thout determ ning that
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Adans was account abl e based on rel evant conduct for any anount of
crack beyond the 1.24 grans stated in the PSR Adans’ counsel
did not object to this determnation, either in witing or at the
sentencing hearing. The district court sentenced Adans to 120
nmont hs’ i npri sonnent.

The quantity of drugs involved in a conspiracy offense is a
fact to be found by the sentencing court froma preponderance of
the evidence. Ruiz, 43 F.3d at 989. The district court may rely
upon information presented in the PSR |Id. In Ruiz, the
defendant, in a direct appeal, nade the sane argunent that Adans
now makes. The PSR “directly |linked” the defendant to only .632
grans of heroin, but she was sentenced according to the statutory
m ni mum of 8§ 841(b)(1)(A). 1d. The defendant’s attorney nmade no
objection in the district court. W held that it was not plain
error because the PSR contai ned other facts which provided the
district court wwth a sufficient basis for concluding that the
defendant’ s of fense involved the requisite anount of heroin. |d.

In the district court, the Governnent pointed to no other
information in the PSR which could provide a basis for holding
Adans accountable for nore than the 1.24 grans used by the
probation officer. The Governnent conceded error. Qur review of
the PSR, the rearraignnent transcript, and the sentencing
transcript reveals no factual basis for hol ding Adans account abl e
for nore than 1.24 grans of cocai ne base. Adans’ counsel erred
in failing to object to the application of the statutory m ni num

of 120 nonths. This error was prejudicial because Adans’
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sentence woul d have been significantly |l ess harsh. Spriaggs, 993
F.2d at 88.

Adans has made a substantial showi ng of the denial of a
constitutional right and he is entitled to § 2255 relief. 28
US C 8§ 2253(C)(2). W therefore GRANT a COA, VACATE Adans’
sentence, and REMAND this case for resentencing consistent with
t hi s opi nion.

GRANT COA, VACATE SENTENCE, REMAND FOR RESENTENCI NG



