IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 98-20899
Summary Cal endar

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
VERSUS
HOYT SHAW
Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Southern District of Texas
USDC No. H 98-CR-123-1

Septenber 16, 1999
Before DAVIS, EMLIO M GARZA, and DENNI'S, Crcuit Judges:
PER CURI AM *

Hoyt Shaw appeal s his conviction and sentence for conspiracy
to reset or alter notor vehicle odoneters and to transport in
interstate commerce fal sely made, forged, altered or counterfeited
securities; resetting or altering notor vehicle odoneters;
transporting falsely nade, forged, altered or counterfeited
securities in interstate commerce; and aiding and abetting.

Shaw argues that the district court inproperly withdrew from

the jury its function of finding beyond a reasonabl e doubt an
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essential elenment of the crime wth which he was charged by
instructing the jury that a notor vehicle title, as used in 18
US C 8§ 2314, is a security as a matter of law. As the statutory
definition of a security expressly includes a notor vehicle title,
the court did not err by so instructing the jury. See 18 U.S.C. 8§
2311; United States v. Johnson, 718 F.2d 1317, 1323-25 & n. 13 (5th

Cir. 1983)(en banc). Any error by the trial court in failing to
submt to the jury the issue of whether the docunents were in fact
motor vehicle titles was harnl ess because nothing in the record
indicates that the jury would have been able to conclude that the

docunments were not notor vehicle titles. Neder v. United States,

119 S. C. 1827, 1839 (1999).

Shaw argues that the evidence is insufficient to support a
finding that he transported falsely nmade, forged, altered or
counterfeit securities in interstate conmerce because the notor
vehicle titles were altered after they were brought across the
Texas state line. Shaw s argunent is without nerit. A reasonable
jury could have found that the novenent of the certificates of
title in Texas was a "continuation of the novenent that began out

of state.” See McElroy v. United States, 455 U. S. 642, 653-54

(1982).

Shaw argues that the trial court erred by allowng the
Governnent to cross examne him regarding his know edge of his
coconspirator Joyce Pol asek’s reputation for altering titles. He
contends that the Governnent elicited his testinony in an attenpt
to prove his guilt by association. The trial court did not err in

admtting Shaw s testinony, which was rel evant and was
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not unduly prejudicial. See United States v. Polasek, 162 F.3d

878, 883 (5th Cir. 1998).

Shaw argues that the trial court erred by enhancing his base
of fense |l evel two | evel s pursuant to 8§ 3B1.1(c) because he acted as
a supervisor of crimnal activity by recruiting Johnson to roll
back odoneters and by instructing Johnson how far the odoneters

should be rolled back. Shaw has not shown error. See United

States v. Wiitlow, 979 F.2d 1008, 1011 (5th Cr. 1992) (uphol di ng an

enhancenment pursuant to 8 3Bl1.1 because the defendant directed the

activities of odoneter “spinners”); United States v. Graldo, 111

F.3d 21, 24-25 (5th Cr.)(upholding an enhancenent pursuant to
8§ 3Bl1. 1 based on the defendant’s recruitnment of acconplices), cert.
deni ed, 118 S. Ct. 322 (1997).

Shaw argues that the trial court erred by allowng the
Governnent to present the testinony of his coconspirators which was
obt ai ned i n exchange for prom ses of |eniency, in violation of 18
US C § 201(c)(2). Shaw s argunent is foreclosed by this court’s
decisionin United States v. Haese, 162 F. 3d 359, 366-68 (5th Cr.

1998), cert denied, 119 S. C. 1795 (1999).

AFF| RMED.



