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UNI TED STATES OF AMERI CA,
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V.
CEORGE C. MORGAN,
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Appeal fromthe United States District Court
for the Southern District of Texas
(H 95- CR-303)

Oct ober 6, 1999
Bef ore JONES, DeMOSS and DENNI'S, Circuit Judges.
PER CURI AM *

The governnment appeal s the district court’s inposition
of a 52-nonth sentence on George Mrgan, arguing that the
district court was obliged to enter a 60-nonth sentence as
agreed to in his Fed RCimP. 11(e)(1)(C plea agreenent.
Because the district court erred inits interpretation of Rule
11(e) (1) (C) and U.S.S. G 85GL.3, this Court reverses and remands

for resentencing.

"Pursuant to 5TH QR R 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.



The district court’s use of U S.S.G 85GL.3 to credit
time served on a prior sentence was inproper Dbecause
Fed. RCrimP. 11(e)(1)(C does not allow a district court to

nmodify a plea agreenent once it has accepted it. See United

States v. Glchrist, 130 F.3d 1131, 1133 (3d Gr. 1997); United

States v. Veri, 108 F.3d 1311, 1315 (10th Cr. 1997); United

States v. Mikai, 26 F.3d 953, 955-56 (9th Cr. 1994). 1In this

case, the plea agreenent clearly contenplates a termspecific
sentence of 60 nonths incarceration. Therefore, the district
court was obliged to enter that sentence. Even if the plea
agreenent coul d be construed as not precluding the i nposition of
a concurrent sentence, U . S.S.G 85GL.3 is not applicable in this
case because the prior sentence was fully discharged at the tine

of sentencing. See United States v. Labeille Soto, 163 F. 3d 93,

99 (2d Cir. 1998); United States v. R zzo, 121 F.3d 794, 800

(st Cr. 1997); United States v. MHan, 101 F.3d 1027, 1040

(4th Gr. 1996). For these reasons, the court below erred in
i nposi ng a 52-nonth sentence rather than a 60-nonth one.

REVERSED AND REMANDED



