IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 98-30558
Summary Cal endar

VOYD B BURGER
Plaintiff - Appellant-Cross-Appellee,
V.

M LI TARY SEA LI FT COWAND, as Omer of the U S. N S.
Bellatrix; ET AL,

Def endant s,

M LI TARY SEA LI FT COMVAND, as Omer of the U S. N S

Bel latri x; BAY SH P MANAGEMENT | NC, AVONDALE SHI PYARD | NC
RI CHARD P MARTUCCI, Captain; EDWARD L G BSON; ARTHUR C
CLARK; JOSEPH CONVELL; ERI C BARDES,

Def endants - Appel |l ees,
AVERI CAN MARI TI ME OFFI CERS UNI CON,

Def endant - Appel | ee- Cross- Appel | ant .

Appeals fromthe United States District Court
for the Eastern District of Loui siana
(97-CV-2795-T)

June 30, 1999

Before EMLIO M GARZA, BENAVI DES and STEWART, Circuit
Judges.

PER CURI AM *

" Pursuant to 5THQR R 47.5, the court has deternined that
this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.



| .

Voyd Burger appeals fromthe judgnment of the district
court dismssing with prejudice all of his clains against
appel l ees. Anerican Maritinme Oficers Union cross-appeals
fromthe district court’s denial of Rule 11 sanctions
agai nst Burger. W affirmin part and nodify in part the
district court’s dismssal of Burger’s clains. W also
affirmthe district court’s denial of Rule 11 sanctions.

This suit grows out of allegations by Voyd Burger that,
whi | e enpl oyed aboard the U S.N. S. Bellatrix, he was treated
unlawful ly from January 3, 1995, until he was term nated on
March 3, 1995. Burger has filed three | awsuits based on
these sane allegations. |In February 1996, he filed a 55-
page conpl ai nt agai nst nunerous defendants in the United
States District Court for the Northern District of Florida
(“Burger 1”). His clains were dism ssed by the Florida
district court and Burger appealed to the Court of Appeals
for the Eleventh Crcuit. In July 1997, Burger filed a
second conplaint in the Eastern District of Louisiana that
was al nost identical to the one filed in the Florida
district court (“Burger 11”). The Louisiana district court
di sm ssed Burger’s clains with prejudice under the first-to-
file rule and Burger appealed to this court. |In Septenber
1997, Burger filed this, his third suit, again in the
Eastern District of Louisiana (“Burger I11”). The Louisiana
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district court dismssed with prejudice under the first-to-
file rule those clains that had already been raised in
Burger | and Burger Il, and dism ssed on the nerits clains
that were either new or against new parties. |n August
1998, the Court of Appeals for the Eleventh Crcuit affirned
the Florida district court’s decision in Burger |I. In
January 1999, a panel of this court affirmed the Louisiana
district court’s decision in Burger Il except to the extent
that we reversed its decision to dismss with prejudice
clains that the Florida district court had dism ssed on
jurisdictional grounds.

Upon this mass of accreted judicial proceedings, we now
consider Burger’s appeal in Burger I1l. Seven of the nine
defendants in this suit, including Avondal e Shi pyard, |nc.
(“Avondal e”), Anmerican Maritime Oficer’s Union (“AMOUJ)

Bay Ship Managenent, Inc. (“BSM), and four of BSM s

enpl oyees, Richard Martucci, Edward G bson, Arthur d ark

and Joseph Conwell, were also defendants in Burger |. The
two new defendants are Mlitary Sealift Comrand (“MSC’), the
federal governnent agency that owns the U S.N. S. Bellatrix,
and Eric Bardes, another enployee of BSM Burger’s
conplaint alleges three causes of action: involuntary

servitude, failure to pay portal to portal pay in violation

of 29 U S.C. 8§ 251 et seq., and inproper discharge. Burger



al so noved to join Joseph Sauzek, a fell ow seanman on the
Bellatrix, in a class action. Based upon Burger’s
repetitive filings, AMOU and BSM filed a notion seeking Rul e
11 sanctions agai nst Burger.

The district court dismssed with prejudice Burger’s
i nproper di scharge and involuntary servitude cl ai ns agai nst
t he seven previously-naned defendants under the first-to-
file rule. The portal-to-portal clains against all of the
def endants were di sm ssed based on Burger’s failure to
identify an express contractual right to such relief. The
remai ni ng clainms against Eric Bardes were di sm ssed under
Rule 8 for Burger’s failure to state the grounds for
Bardes’s liability. The renmaining clains agai nst MSC were
di sm ssed on summary judgnent for Burger’'s failure to conply

wth the “exclusivity provision” of the Suits in Admralty
Act, 46 U . S.C 8§ 741-52. The district court also denied

Burger’s notion to certify a class action for failure to
satisfy Rule 23 s nunerosity or adequate representation
requi renents. Finally, the district court denied AMOU and
BSM s notion for sanction. Burger and AMOU tinely appeal ed

t hese rulings.

A First-to-File Rule



1. Inproper Discharge O ains

W affirmthe district court’s decision to dismss
Burger’s inproper discharge clains against the seven
previ ousl y- naned defendants under the first-to-file rule.
Burger asserted an identical claimfor inproper discharge
agai nst the sane defendants in Burger | and that case was
pendi ng before the Court of Appeals for the Eleventh Grcuit
when the district court entered its order. The first-to-
file rule was therefore properly invoked to avoid
duplicative litigation. See Save Power Ltd. v. Syntek
Fi nance Corp., 121 F.3d 947, 950-51 (5th Gr. 1997).

However, while dism ssal was proper under the first-to-
file rule, the district court erred in dismssing all of
Burger’s inproper discharge clains wwth prejudice instead of
W t hout prejudice. Instead, the district court should have
| eft Burger an opportunity to refile those clains that were
not ultimately considered on the nerits by another court.
Qur decision in this regard is identical to our prior
decision in Burger Il, see Burger v. Anerican Maritine
O ficers Union, No. 97-31099 (5th Cr. filed Jan. 27, 1999),
and we adopt the reasoning of that decision en toto. AMU
was the only previously-naned defendant that the Florida
district court exercised personal jurisdiction over. For

that reason, the district court’s dismssal with prejudice



of Burger’s inproper discharge clains agai nst AMOU was
proper. As to the other six previously-nanmed defendants--
Avondal e, BSM Martucci, G bson, Cark, and Conwel | --we

nmodi fy the district court’s judgnment such that the di sm ssal
of Burger’s inproper discharge clains against themis

W t hout prej udice.

2. Involuntary Servitude C ains

Upon reviewi ng the conplaints filed in Burger | and
Burger |1, we are unable to find any claimthat was
substantively simlar to Burger’s claimhere that his
treatnent aboard the Bellatrix anobunted to a deprivation of
his Thirteenth Anendnent right to be free frominvoluntary
servitude. It was therefore error for the district court to
dism ss Burger’s claimunder the first-to-file rule. See
Syntec, 121 F.3d at 950-51 (describing requirenent that
there be substantial overlap between two suits for first-to-
file rule to apply).

Nonet hel ess, we affirmthe district court’s dism ssal
of Burger’s involuntary servitude clains on the alternative
ground rai sed below that he failed to state a cl ai mupon
which relief could be granted. To prove a cl ai m of
i nvoluntary servitude, an enpl oyee nust show that there was
no concei vabl e neans of avoiding the continued service or

confinenent. See Brooks v. George County, 84 F.3d 157, 162



(5th Gr. 1996). “*When the enployee has a choice, even
though it is a painful one, there is no involuntary
servitude . . . A showi ng of conpulsion is thus a
prerequisite to proof of involuntary servitude.’” |Id.
(quoting Watson v. Graves, 909 F.2d 1549, 1552 (5th Gr.
1990)). Burger’s conplaint alleged that “crew nenbers of
the USNS Bel latri x were given the choice of working for free
or be [sic] fired under sone pretext.” That painful choice,
even if true, would not support a claimof involuntary
servitude. W affirmthe district court’s dism ssal of
Burger’s involuntary servitude clains with prejudice.
B. Portal -to-Portal C ains

W affirmthe district court’s decision to dism ss
Burger’s clainms under the Portal-to-Portal Act of 1947, 29
US C 8251 et seq. The Act limts the liability of
enpl oyers who fail to conpensate enpl oyees for travel or
other activities which are not an “integral part of and

i ndi spensable to their principal activities.” Steiner v.
Mtchell, 350 U.S. 247, 255 (1956); see 29 U. S.C. § 254(a).
An enpl oyer only becones liable if such activities are
conpensabl e under either an express provision of a witten
or unwritten contract or a customor practice. See 29
US C 8 254(b). Oher than a single statenent that

“Defendant Martucci refused to remt to plaintiff portal to



portal funds to pay for transportation,” Burger’s conpl aint
does not specifically allege what activities entitled himto

conpensati on under the Act. Mreover, the conplaint does
not, as required by 8 4(b) of the Act, describe any
contract, custom or practice that could override the limts
on liability established by § 4(a) of the Act. Thus, even

if all of the allegations in Burger’s conplaint were taken
as true, he would not have established a claimfor portal-
to-portal conpensation. W therefore find that the district
court properly dism ssed Burger’s Portal -to-Portal Act
claims for failure to state a claim
C. Cainms Against Eric Bardes

W affirmthe district court’s dismssal wth prejudice
of clains against Eric Bardes. The only allegation against
Bardes in Burger’s conplaint states that Bardes, along with
ot her defendants, “ma[de] plaintiff and other seanmen work

after hours w thout pay,” which the conplaint describes as
“Involuntary servitude.” As previously stated, Burger’s
conpl ai nt does not state a cogni zabl e involuntary servitude
claim As this was the only allegati on nade agai nst Bardes,
Burger’s clains against himwere properly dism ssed.

D. dains Against Mlitary Sealift Command

We also affirmthe district court’s grant of MSC s

nmotion for summary judgnent. Under the Public Vessels Act,



46 U.S.C. § 781 et seq., the United States waives its
sovereign imunity to suits brought for damages caused by
public vessels. See id. at 8 781. This renedy, however, is
excl usi ve of any cause of action agai nst any agent,

enpl oyee, or agency of the United States. See id. at § 745
i ncorporated by 46 U. S.C. § 782; Favorite v. Marine

Per sonnel and Provisioning, Inc., 955 F.2d 382, 385-88
(finding claimagainst agent of the United States barred by
8§ 745 exclusivity provision). Here, Burger has filed suit

agai nst MSC, an agency of the United States. Because his
suit is based upon damages incurred while enployed aboard a
public vessel of the United States, his exclusive renedy was
to file suit against the United States, itself. Moreover,
even if Burger’s suit had properly been instituted agai nst
the United States, it would have been barred by the two-year
statute of limtation contained in 42 U S. C. 745. W
therefore affirmthe district court’s grant of MSC s notion
for summary judgnent.
E. Certification of Cass Action

We affirmthe district court’s denial of Burger’s
nmotion to certify a class action. Burger seeks to certify a
class that consists of two plaintiffs which he would then
represent pro se. Such a class clearly would not satisfy

the nunerosity or adequate representation requirenent in
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Rule 23(a). The district court properly denied Burger’s
not i on.
F. Sanctions

Finally, we affirmthe district court’s denial of
AMOU s notion for sanctions. W review a district court’s
denial of Rule 11 sanctions for an abuse of discretion. See
American Airlines, Inc. v. Allied Pilots Association, 968
F.2d 523, 529 (5th Gr. 1992). The district court remarked
that Burger, by repetitively filing suits against the sane
def endants, has cone “dangerously close to deliberate
indifference to the court’s rules.” W agree. Nonetheless,
the district court found Burger’s actions nore the result of
unfamliarity with the law than wi | ful disobedience. W
find no abuse of discretion in this finding. The district
court’s denial of sanctions is affirned.

L1l

For the foregoing reasons, we affirmthe district
court’s dismssal in all respects, except that we nodify the
di sm ssal of Burger’s inproper discharge clains against
Avondal e, BSM Martucci, G bson, Cark, and Conwel |l such
that the dismssal is now w thout prejudice.

AFFIRMED in part, MODIFIED in part, and AFFI RVED AS

MCDI FI ED.
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