IN THE UNI TED STATES COURT OF APPEALS
FOR THE FIFTH QA RCU T

No. 98-30606
Sunmmary Cal endar

JORGE MARQUEZ- VEDI NA,
Peti ti oner- Appel | ant,

ver sus

LYNN UNDERDOVW,
Respondent - Appel | ee.

Appeal fromthe United States District Court for the
Eastern District of Louisiana

USDC No. 97-CV-713-E

May 5, 1999
Bef ore GARWOOD, JOLLY and BARKSDALE, Circuit Judges.
PER CURI AM *

Jorge Marquez-Medina appeals the district court’s judgnment
dismssing his application for a wit of habeas corpus. See 28
U S C 8§ 2241. The Imm gration Judge denied Marquez’s request for a
wai ver of excludability and adjustnent of status (Marquez admts he
i s and was an excl udabl e alien; he sought only discretionary relief).

Marquez did not tinmely appeal the Inmgration Judge’'s ruling to the

"Pursuant to 5THCAQR R 47.5 the Court has determined that this
opi ni on shoul d not be published and i s not precedent except under the
limted circunstances set forth in 5THCOR R 47.5. 4.



Board of Immgration Appeals (BIA). Marquez’ s sole contention on
this appeal is that he received ineffective assistance of counsel
because his attorney failed to appeal the Immgration Judge s
decision to the Bl A

The government asks that we dismiss this appeal on
jurisdictional grounds. However, the jurisdictional argunments made
and the authorities cited by the governnment in this respect all goto
whet her the district court had jurisdiction, not whether we have
jurisdiction over Marquez’s appeal fromthe district court’s judgnent
denying him all relief. The district court granted in part and
denied in part the governnent’s notion to dismss Marquez’s habeas
application for want of jurisdiction, and denied Marquez all relief.
The governnent has filed no appeal or cross appeal whatever. Marquez
is the sole appellant. Dismssal of Marquez' s appeal for want of
jurisdiction would |eave the district court’s judgnent in effect,
which is what we ultimtely do anyway. Further, we have noted that,
despite the AEDPA and the IIRIRA “‘crimnal deportees retain sone
opportunity to apply for wits of habeas corpus.’” Lerma de Garcia v.
INS, 141 F.2d 215, 216 (5th Cr. 1998).

W reject Marquez’s appeal. There is no Sixth Amendnent right
to counsel in a deportation proceeding. See Ogbenmudia v. INS, 988
F.2d 595, 598 (5th Gr. 1993). “Neverthel ess, the absence of an
attorney nmay create a due process violation if the defect inpinged
upon the fundanental fairness of the hearing in violation of the
fifth anendnent, and there was substantial prejudice.” Id.; see
Mranda-Lores v. INS, 17 F.3d 84, 85 & n.1 (5th Cr. 1994). The
district court held that Mrquez could not show that he was
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prej udi ced because an appeal clearly woul d have been futile. Marquez
does not contend that he would have prevailed on appeal. |Instead,
citing United States v. G pson, 985 F. 2d 212 (5th G r. 1993), Marquez
nerely contends that the “loss of the right to appeal is prejudicial
inand of itself [and] it is not necessary to consi der whether or not
the party would have prevailed on appeal.” Gpson is a Sixth
Anmendnent case. In the Fifth Amendnent context, this Court has
requi red a showi ng of actual prejudice. See Mranda-Lores, 17 F.3d
at 85; see also Patel v. INS, 803 F.2d 804, 806-07 (5th Gr. 1986).
Because Marquez has not shown that he was actually prejudiced by his
attorney’s failure to perfect an appeal to the BIA he has not
denonstrated any denial of due process, even if he, as an alien
subj ect to exclusion, were due as nmuch process as alawfully adm tted
alien subject to deportation (a matter we need not and do not
addr ess).

Marquez’'s appeal denonstrates no reversible error in the
district court’s denial of any relief to him and accordingly the
district court’s judgnment is

AFFI RVED.



