IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 98-30779
Summary Cal endar

IN THE MATTER OF GREGORY M POROBI L,

Debt or
CREGORY M POROBI L,

Appel | ant,
V.
SANDRA A AUTRY,

Appel | ee.

Appeal fromthe United States District Court
for the Eastern District of Louisiana
(98- CV-288-R)

June 4, 1999
Before KING Chief Judge, WENER and DENNI'S, Circuit Judges.
PER CURI AM *

Appel  ant Gregory Porobil appeals a bankruptcy court’s order
denyi ng hima discharge of his debts under Chapter 7 of the
bankruptcy code, 11 U S. C. 88 701-766, based on allegedly
fraudul ent statenents that Porobil included in his application

for bankruptcy relief. W affirm

"Pursuant to 5THCGR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.



| . FACTUAL & PROCEDURAL BACKGROUND

Appel l ant Gregory Porobil filed a petition for protection
under Chapter 7 of the bankruptcy code on Decenber 14, 1995.
Porobil, an attorney practicing in Louisiana, stated in a
schedul e attached to his petition that he held an interest of
unknown val ue in a professional |aw corporation bearing his nanme
(the PLC). Porobil stated that he had an enpl oynent agreenent
with the PLC and had received $25,000 in salary since January 1,
1995. Porobil listed no other interest in any incorporated or
uni ncor por ated business in the schedul es attached to his
petition, and he marked “[n]one” when asked on his Statenent of
Financial Affairs to “list the nanes and addresses of al
busi nesses in which [he] was an officer, director, partner, or
managi ng executive of a corporation, partnership, sole
proprietorship, or was [a] self-enployed professional within the
two years immedi ately precedi ng the commencenent of this case, or
in which [he] owned 5 percent or nore of the voting or equity
securities within the two years imedi ately preceding the
comencenent of this case.” Finally, Porobil |isted appellee
Sandra Autry, the receiver of Conto |nsurance Conpany (Conto), as
an unsecured creditor in the amount of $748,518.43 resulting from
a 1993 judgnent in favor of Conto.

Autry filed a conplaint to deny Porobil discharge under 11
US C § 727(a)(2), (4), and (5) on March 18, 1996.! Autry

! Section 727(a) provides, in part, that the court shal
grant a di scharge unl ess:



alleged, inter alia, that Porobil had failed to reveal properly

both his ownership interest in an insurance conpany naned

Sout hern Assurance, Inc. (SA) and his interest in a salary and

|l egal fees fromthe PLC. Specifically, Autry asserted that

Por obil| owned one hundred percent of SA's stock, was entitled to
$100, 000 per year in salary fromthe PLC, and collected a fee in
excess of $24,000 six days after filing his Chapter 7 petition.
Autry clainmed that the “overwhelmng majority” of the fee was
earned prior to Porobil’s bankruptcy filing, and that the fee
resulted fromthe settlenent of a case (the Fenasci case) that
was at least partially negotiated prior to the filing. Autry
argued that, in light of the above information, Porobil know ngly
and fraudulently nade fal se statenents in his Chapter 7 petition

and therefore should be denied a discharge of his debts.

(2) the debtor, with intent to hinder, delay, or defraud a
creditor or an officer of the estate charged wth custody of
property under this title, has transferred, renoved,
destroyed, nutilated, or concealed, or has permtted to be
transferred, renoved, destroyed, nutilated, or conceal ed--
(A) property of the debtor, within one year before the
date of the filing of the petition; or
(B) property of the estate, after the date of the
filing of the petition;

(4) the debtor knowi ngly and fraudulently, in or in
connection wth the case--
(A) made a fal se oath or account; [or]

(5) the debtor has failed to explain satisfactorily, before
determ nation of denial of discharge under this paragraph
any | oss of assets or deficiency of assets to neet the
debtor’s liabilities[.]



The bankruptcy court heard evidence regarding Autry’s
conpl aint and entered an order denying Porobil discharge on
Cct ober 15, 1997. Al though the bankruptcy court found
i nsufficient evidence to support Autry’s clains under 11 U S. C
§ 727(a)(2) and (a)(5), the court determ ned that Porobil’s
failure to disclose his fees fromhis interest in the Fenasci
case and his failure to disclose his connection with SA were both
material to a determ nation of Porobil’s true financial
condition. The court found that “[i]t is obvious that [Porobil]
must have put in the bulk of his tinme on the Fenasci case pre-
petition,” and that his om ssion of either the fees thensel ves or
his contingent interest in the case was a fal se statenent.
Furthernore, the court did “not find it credible” that Porobi
did not know that SA was still doing business in the two years
prior to his filing, pointing to tax returns that indicated that
SA had gross receipts of $1,749,456 in 1993 and $137,715 in 1994,
and a net inconme of $4238 in 1995. The court concluded that
“[t]he effect of the Debtor’s nultiple om ssions and the failure
to clear themup with the filing of anmended schedul es evi dence to
the Court a reckless disregard for the truth and, thus, the
intent to deceive required for 8§ 727(a)(4)(A).” The United
States District Court for the Eastern District of Louisiana

affirmed the order denying discharge, see Autry v. Porobil, No.

Cl V. A 98-288, 1998 W. 395137, at *1 (E.D. La. July 14, 1998), and

Porobil tinely appeals.



1. DI SCUSSI ON

Porobi| argues on appeal that he was not required to
di scl ose his ownership interest in SAin either the schedul es
attached to his Chapter 7 petition or the Statenent of Financial
Affairs because SA “ceased operations and closed its doors in
March, 1995,” and was defunct at the tine of filing. Porobi
argues that SA had no assets or other value, and that therefore
his failure to list his interest in it caused no prejudice.
Porobi|l asserts that his om ssion of SA “did not rise to the
| evel of making a knowi ng and fraudul ent fal se oath” because he
“believed, at the tine he executed the schedules[,] that the
informati on contained therein was both truthful and all that was
required.” In addition, Porobil argues that he was not required
to disclose the fee fromthe Fenasci case because the fee was
recei ved by the PLC and not by Porobil personally.

We review the bankruptcy court’s findings of fact under the
clearly erroneous standard, but the court’s conclusions of |aw

are subject to de novo review. See |In re Beaubouef, 966 F.2d

174, 177 (5th G r. 1992). To prevail on her claimthat Porobi

is not entitled to discharge under 11 U. S.C. 8§ 727(a)(4) (A,
Autry nust denonstrate that: (1) Porobil nade a statenent under
oath; (2) the statenent was false; (3) Porobil knew the statenent
was false; (4) Porobil made the statenent with fraudul ent intent;
and (5) the statenent related materially to the bankruptcy case.

See Beaubouef, 966 F.2d at 178. W have previously determ ned

that false oaths that are “sufficient to justify the denial of



di scharge include ‘(1) a false statenent or omssion in the
debtor’s schedules or (2) a false statenent by the debtor at the

exam nation during the course of the proceedi ngs. Id. (quoting
4 COLLIER ON BankruPTCY § 727.04[ 1] (15th ed. 1992)).

We agree with the district court’s determ nation that the
first three elenents outlined above “are clearly nmet” with
respect to Porobil’s failure to disclose his interest and role in
SA. Autry, 1998 W. 395137, at *2. Porobil admts that he owned
all the stock of SA when he filed his Chapter 7 petition, and his
failure to list this interest in either the schedule or his
Statenent of Financial Affairs renders both disclosures, which
were both made under oath, false. Furthernore, we agree with the
district court that, “given the tax returns of SA for 1994 and
1995, the bankruptcy court did not clearly err when it found that
Porobi|l knew the statements were false.” |d.

Porobil clains that “the mere om ssion of property fromthe
schedul es does not necessarily establish fraudulent intent on the

part of the debtor,” quoting In re Werner, 66 B.R 964, 973

(Bankr. E.D. Pa. 1986), and that his failure to Iist SA “was not
an attenpt to conceal his forner interests init, nor . . . the
result of any intent to hinder, delay, or defraud the Receiver.”
The bankruptcy court rejected these argunents and found that the
evi dence presented at trial showed that Porobil made *“know ng and
fraudul ent fal se oaths” because he nade nmultiple omssions in his
schedul es and Statenent of Financial Affairs, did not rectify

these om ssions by filing amended schedul es, and had *doubt f ul



credibility in certain areas of explanation.” After carefully
reviewi ng the record and granting due deference to the trial
court on issues of credibility, we find no clear error inits
conclusion that Porobil intended to fraudulently omt relevant
information fromthe schedul es and Statenent of Financial

Affairs. See Inre dine, 48 B.R 581, 584 (Bankr. E.D. Tenn.

1985) (“It is sufficient [to find fraudulent intent] if the
debtor knows the truth and nonetheless willfully and
intentionally swears to what is false.”); 6 CoLLIER ON BANKRUPTCY

1 727.04[1][a] (15th ed. rev. 1999) (“The requisite intent [to
defraud] . . . may be discovered by inference fromthe facts.”).

Porobil, quoting In re Lineberry, 55 B.R 510, 513 (Bankr.

WD. Ky. 1985), argues that “a debtor who, wi thout fraud, omts
fromhis sworn schedul es property of no value is not guilty of
maki ng a false and fraudul ent oath,” and that “[i]f the fal se
oath pertains to an asset of de minims value . . . this may tend

to vitiate the debtor’s fraudulent intent.” |In re Arcuri, 116

B.R 873, 881 (Bankr. S.D.N. Y. 1990). Porobil thus attenpts to
use his assertion that SA has no value to chall enge the
bankruptcy court’s findings of both fraudulent intent and
materiality. Porobil’s effort fails, however, because we see no
clear error in the district court’s finding, based on tax returns
i ndicating net incone as recently as 1995, that SA continued to
conduct business in 1993 and 1994 and that its om ssion from
Porobil’s Chapter 7 petition was both material and detrinental to

an accurate determ nation of his financial condition. See



Beaubouef, 966 F.2d at 178 (“‘ The subject matter of a false oath
is “material,” and thus sufficient to bar discharge, if it bears
a relationship to the bankrupt’s business transactions or estate,
or concerns the discovery of assets, business dealings, or the
exi stence and disposition of his property.’”) (quoting In re
Chalik, 748 F.2d 616, 617 (11th Gr. 1984)). Furthernore, as we
stated i n Beaubouef,
“The recal citrant debtor nmay not escape a section
727(a)(4) (A denial of discharge by asserting that the
admttedly omtted or falsely stated informati on concerned a
wor t hl ess business rel ationship or holding; such a defense
is specious. It nmakes no difference that he does not intend
to injure his creditors when he nakes a fal se statenent.
Creditors are entitled to judge for thenselves what w |
benefit, and what will prejudice, them The veracity of the
bankrupt’s statenents is essential to the successful
adm ni stration of the Bankruptcy Act.”
ld. (quoting Chalik, 748 F.2d at 617). W therefore concl ude
that the bankruptcy court properly denied Porobil discharge under
11 U.S.C. 8§ 727(a)(4) (A .2
I11. CONCLUSI ON
For the foregoing reasons, we AFFIRM the judgnent of the

district court affirmng the judgnent of the bankruptcy court.

2 Because we determ ne that the bankruptcy court properly
deni ed Porobil discharge after finding that he know ngly and
fraudulently made a false oath by omtting information relating
to his interest and role in SAin both the schedules and the
Statenent of Financial Affairs attached to his Chapter 7
petition, we need not consider the bankruptcy court’s finding
that Porobil also nmade a false oath in violation of 11 U S. C
8§ 727(a)(4)(A) by failing to include information relating to fees
fromthe settlenent of the Fenasci case.
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