IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 98-30908
Summary Cal endar

ROBERT W LLI AMS,
Peti ti oner- Appel | ant,
ver sus

BURL CAIN, Warden
Loui siana State Penitentiary,

Respondent - Appel | ee.

Appeal fromthe United States District Court
for the Eastern District of Louisiana
USDC No. 97-Cv-1136-H

© July 22, 1999
Before JOLLY, SM TH, and BENAVIDES, C rcuit Judges.
PER CURI AM *

Appel | ant Robert W/ Ilianms, Louisiana state prisoner # 87511
has appeal ed the denial of habeas relief relative to his
conviction of aggravated rape. W DENY his application for the
appoi nt ment of counsel and AFFIRM the district court’s judgnent.

WIllians contends that he is entitled to relief on grounds

that the trial court’s jury charge on reasonabl e doubt viol ated

his constitutional rights as set forth in Cage v. Louisiana, 498

U S 39 (1990). The dispositive appellate issue is whether the

district court reversibly erred by holding that this claimis

Pursuant to 5THQAQR 19 QR R 47.5, the court has
determ ned that this opinion should not be published and is not
precedent except under the limted circunstances set forth in 5TH
CR 19 QR R 47.5.4.
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procedurally barred. See Boyd v. Scott, 45 F.3d 876, 879-80 (5th

Cr. 1994).
After the trial court denied Wllians’s first application
for postconviction relief, the Louisiana Suprene Court denied his

application for wits. State ex rel. Wllians v. Witley, 584

So. 2d 1155 (La. 1991). Thereafter, WIllians filed a pleading
whi ch, he contends, was nerely supplenental to his origina

post conviction application. |In the pleading he alleged his Cage
claimfor the first tine.

The state trial court denied relief on grounds that the
claim“could have been raised in the previous post-conviction
relief notion, but for whatever reason was not.” The court
correctly held that the claimshould have been raised in
Wllians’s first petition, even though Cage had not yet been
deci ded. See Janes v. Cain, 50 F.3d 1327, 1332-34 (5th Cr

1995). The Loui siana Suprene Court denied WIllianms’s application

for wits. State ex rel. Wllians v. Witley, 653 So. 2d 585

(La. 1995). As the district court held, WIllians’s contention
that his second application for postconviction relief was nerely
a continuation of his first such application is frivol ous.
WIllians asserts that his Cage claimis not barred because
the trial court proceedings failed to conply with La. Code Crim
Proc. Ann. art. 930.8 (West 1998), which provides rules for the
statute of limtations applicable to postconviction relief. This
| acks nmerit because the state court denied relief on grounds that

the Cage claimcould have been raised in Wllians’s first
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application. See La. Code Cim Proc. Ann. art. 930.4 (West
1998). Thus, the statute of limtations was not inplicated.
Finally, WIlians contends that the state trial court denied
hi m due process by not giving himan opportunity to expl ain why
he had not included his Cage claimin his first petition for
postconviction relief. This is refuted by the transcript of the
hearing which the state court held on Wllians’s “supplenental”
appl i cation.
APPL| CATI ON FOR APPAO NTMENT OF COUNSEL DENI ED; JUDGVENT
AFFI RVED.



